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New Operations Law Training for a
New Ghapter in Golombian History

BY LIEUTENANT COLONEL STEVEN G. LOERTSCHER AND LIEUTENANT COLONEL JENNIFER M. SANCHEZ

n a landmark ceremony on 27 June 2017, the
Revolutionary Armed Forces of Colombia (the FARC)
officially disbanded, handing over the last of 7132

weapons, and giving the United Nations coordinates to more

than 900 weapons caches spread around the country.[1] “Now
we are just one people, just one nation,” said Colombian

President Juan Manuel Santos. “Long live peace.”[2]

The ceremony, the culmination of Colombia’s historic peace
agreement reached with the FARC in late 2016, creates a
remarkable opportunity to bring more than 50 years of
internal conflict to a peaceful resolution. The situation in
Colombia remains precarious, however, given the presence
of other armed insurgent groups, criminal organizations,

and drug traffickers that remain at large.

The Colombian military will continue to play a critical role
in addressing these remaining challenges, which will present
significant legal implications to Colombian commanders and
their legal advisors. Attorneys from the Defense Institute
for International Legal Studies (DIILS), Naval Station
Newport, Rhode Island, and the office of the Staft Judge
Advocate, 12th Air Force (Air Forces Southern) have played a

significant role in helping to prepare the Colombian military
for these challenges by developing a new operations law
course to help the Colombian military successfully navigate

this complex legal and operational environment.
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THE COLOMBIAN CONFLICT
The conflict in Colombia originated in the 1950s and

1960s in response to government oppression of popular
by the 1959 Cuban Revolution and was a self-proclaimed
Marxist-Leninist organization committed to overthrowing
the Colombian government and the redistribution of
wealth.[4] The FARC began as a small group of peasants
but grew to be a formidable military power in the 1980s

when it began to use the drug trade to finance its activities.[5]

Peace talks between the FARC and the Colombian
government first began in 1985 and resumed in 1999, but
were unsuccessful because of the FARC’s territorial and
financial gains.[6] The FARC continued to increase the scale
of their operations over this time period, particularly in drug
trade and kidnappings.[7] By 2008, the government had
begun to make headway in its campaign against the FARC
and renewed peace negotiations became a real possibility.[8]
President Santos initiated peace talks again in 2010, and
in 2016 an agreement was finally reached.[9] When the
Colombian people were given the opportunity to ratify the
accord by a plebiscite vote on 2 October 2016, the accord
was narrowly defeated by 50.2 percent, sending the parties
back to the negotiation table.[10] On 30 November 2010,

Colombia’s Congress ratified a new version of the agreement,

bypassing the voters the second time around.[11]
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A COMPLEX OPERATIONAL AND LEGAL
ENVIRONMENT

For many years, the Colombian military struggled with the
legal complexity of fighting a war within its own borders.
For the most part, Colombian commanders operated
without the benefit of embedded operational law support.
In 2004, in an effort to address concerns within Colombia
and the international community, the Colombian Air Force
began to assign some operations-related responsibilities to
designated Asesores Juridicos Operacionales (Operational Legal
Advisors—A]JOPEs).[12] In 2006, another policy was issued
further delineating the functions of these attorneys and the

prerequisites for service in these positions.[13]

The other branches of the Colombian military shortly
followed suit, with the Navy establishing its operational
law program in 2007, and the Army in 2008.[14] By 2013,
the Air Force had established 18 billets for operations law
attorneys at the Aerial Combat Commands, the Aerial
Groups, Air Transport Command, and the Military Aviation
School. In 2013, the Navy had 11 operations law attorneys
assigned at the headquarters, coast guard commands, brigade
commands, and the marine infantry battalions. That same
year, the Army had dedicated 140 legal advisors to operations

law, assigning them to both operational and tactical units.[15]

Providing operations law
legal advisors to commanders
throughout the chain of command
was a giant step forward....

Providing operations law legal advisors to commanders
throughout the chain of command was a giant step forward,
but it quickly became apparent that this nascent cadre of
operational lawyers would require additional resources in
order to achieve the desired effect on operations. Most
of these AJOPEs were new attorneys and newer officers,
receiving little operational law training before assuming
duties as legal advisors to commanders on the front lines.
In 2015, with the potential of peace on the horizon, the

Colombian military asked DIILS to create a new course
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that would prepare the AJOPEs to more effectively advise

their commanders in the emerging operational environment.

THE ASSESSMENT

In April 2015, Mr. John McLoughlin, DIILS’ director for
activities in Central and South America, traveled to Bogots,
Colombia, to gather information that would help develop
a new course for the Colombian Ministry of Defense
(MOD). To help with the assessment, Mr. McLoughlin
invited Lieutenant Colonel Steve Loertscher, then the Chief
of Operations Law at 12th Air Force. Lt Col Loertscher had
deployed to Colombia in 2011 as the legal liaison officer
for the Staff Judge Advocate of United States Southern
Command (USSOUTHCOM), where he worked closely
with the MOD to strengthen its military justice, operations

law, and human rights programs.

Most of the AJOPES were
first-assignment attorneys
who struggled to adapt to
military service....

During the trip, Mr. McLoughlin and Lt Col Loertscher
met with the MOD Human Rights Directorate (the
Directorate), several AJOPES, senior military attorneys, and
general officers to identify current challenges to providing
operational law advice. The team quickly identified several
difficulties. Most of the AJOPES were first-assignment
attorneys who struggled to adapt to military service,
understand the operational environment, and practice a
specialized area of law they had never studied during their
legal education. To complicate things further, these young
lieutenants were often intimidated by having to instantly
advise their commanders, often general officers, on issues
arising in the heat of combat. AJOPES were often excluded
from the early stages of operational planning, putting them
in the unenviable position of advising against a course
of action only after many hours had been invested in its
planning. Some commanders perceived their AJOPES as

obstacles rather than valued members of their staff.
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Aware of these problems, the Directorate identified their
desired outcomes for the course. First and foremost, they
wanted the course to strengthen the relationships between
commanders and their AJOPES. Second, they wanted the
course to help the AJOPES apply legal principals to situations
they would likely encounter in the field. Finally, they wanted
the course to pave the way for missions the Colombian
military might conduct after their internal conflict was
resolved, which would include fighting remaining guerilla
groups such as the National Liberation Army (Ejército
de Liberacién Nacional or ELN) and supporting law-
enforcement efforts against well-funded and well-armed

criminal and drug trafficking networks.

Preparing AJOPEs to grapple with the legal implications
of this operational transition would be critical. One of the
principal duties of AJOPEs during operational planning
has been to advise commanders on which legal framework
should apply to the operation. Since the war in Colombia is
recognized as a Non-International Armed Conflict (NIAC),
both the Law of Armed Conflict (LOAC) and International
Human Rights Law govern Colombia’s military operations

against the insurgents.

For aerial operations, the legal analysis is often fairly
straightforward: an offensive strike is permitted as long as the
intelligence supports the conclusion that the standard LOAC
principles of distinction, military necessity, proportionality,
and humanity are satisfied. Since the operations are
happening within Colombia’s own borders, proportionality is
often the biggest challenge. Under proportionality, AJOPEs
must be prepared to help commanders determine whether
the anticipated military advantage from the strike is worth

the risk of potential Colombian citizen casualties.

For land operations, AJOPE:s face an even greater challenge,
because they must help combat units be prepared for sudden
changes in the field. For example, soldiers supporting national
police counter-drug units during a raid on a drug lab may
suddenly find themselves in a full-on firefight with FARC
or ELN fighters. This could require switching instantly from

a use of force model centered on self-defense principles
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to a more permissive situation during which pursuit and
offensive operations could be appropriate. AJOPEs would
need to advise operators during planning, train soldiers on
complex rules of engagement (ROE), and then be on hand

to advise commanders during execution.

To be successful, the course would need to help AJOPEs
and commanders accomplish all of those things: no small

feat for a one-week course!

BUILDING THE COURSE

As Mr. McLoughlin and Lt Col Loertscher prepared to
depart Colombia, they presented their proposed concept for
the new course to the Directorate. Commanders would be
invited to attend the course with the AJOPE from their staff.
The course would consist of a one-day substantive overview
of International Humanitarian Law and International
Human Rights Law. This review would be followed by a
practical exercise based on a factual scenario modeled after

Colombia’s current operational environment.

Mission execution scenarios
were largely based on reports
of real-life incidents
collected by the Colombian Army
Human Rights School....

During the exercise, the commanders and AJOPEs would
work together to use the Colombian version of the Joint
Operational Planning Process (JOPP)[16] to develop an
operational plan, which they would brief to an officer playing
the role of a joint force commander. The teams would then
be presented with specific situations that could arise during
the execution of the plan, and would discuss their proposed
legal and operational solutions. These mission execution
scenarios were largely based on reports of real-life incidents
collected by the Colombian Army Human Rights School,
which shared them with DIILS for inclusion in the course.
The next phase of the course would be a second exercise, this
time based on the likely environment in Colombia after a

peace deal with the FARC was in place.
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The Directorate loved the concept, and asked DIILS
to present the first iteration in August 2015, less than
four months later. While DIILS has many off-the-shelf
presentations and reference materials for teaching operations
law subjects in a traditional classroom setting, much of the

envisioned course would need to be built from scratch.

Mr. McLoughlin and Lieutenant Brigham Fugal, a U.S.
Navy Judge Advocate (JAG) and International Operations
Officer at DIILS, led the effort to build and prepare course
materials. Mr. McLoughlin wrote a detailed exercise scenario
about a fictionalized country modeled after Colombia’s
history and likely post-conflict situation. In addition to
substantive presentations on the Law of Armed Conflict
and International Human Rights Law, the finished product
included a brief history of the fictional conflict, maps,
intelligence briefings, and mission execution scenarios
that would give participants an opportunity to apply legal
concepts to battlefield situations. All participants in the
course would receive a bound copy of the course materials

to use as a reference once they returned to their units.

The team would need attorneys
with significant operational
experience who could discuss legal
concepts and share lessons learned
from advising commanders.

ASSEMBLING THE TEAM AND EXECUTING

THE COURSE

In addition to creating brand new course materials, DIILS
would need to assemble a different kind of team to make the
course a reality. The Colombians would be investing heavily
in the course, taking not only lawyers but commanders
away from their units to participate. The team would need
attorneys with significant operational experience who could
discuss legal concepts and share lessons learned from advising
commanders. The team would need to be joint to match
the anticipated audience. Finally, even though simultaneous
translation would be available, Spanish-speakers with
experience in Latin America would contribute cultural

literacy to the effort.
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DIILS executed the first course in August 2015. The team
included seven U.S. JAGs: three from the U.S. Marine
Corps, two from the Army, and one each from the Air Force
and Navy.[17] As the Air Force member of the team, Lt
Col Loertscher had a chance to watch the course he helped
create become a reality. It was immediately apparent that
the Colombian military intended to take full advantage of
the training opportunity for its AJOPEs and commanders.
More than 20 commanders attended, including three general

officers, each bringing their operations law advisor.

Spending several days together helped commanders
appreciate how much their young legal advisors knew about
operational law, and gave the AJOPEs a chance to practice
their craft in a low-threat environment. The end result:
AJOPEs were better prepared to confidently advise their
commanders, and commanders were more ready to listen
to their AJOPEs. At the end of the course, one commander
said, “I used to think that my lawyer was an obstacle I had
to overcome in order to accomplish the mission. The course
has helped me understand better how they can help me do
my job better.”

At the close of DIILS’ first offering of the course, the senior
Colombian Army (COLAR) participant, a two-star general,
took advantage of the opportunity to give all of the COLAR
AJOPEs a pep talk. He praised them for their diligence
and expertise, told them how important their work was,
encouraged them to network with each other, and asked
them to keep up the good work. By the end, he had all of the
AJOPEs pumped up and shouting “iFe en la causa!” (“Faith
in the cause!”—the Colombian military’s slogan at the time).

It was a good sign that the course was off to a great start.

DIILS executed the course twice in 2016 and once in 2017,
with Lt Col Jennifer Sanchez serving as an instructor. DIILS
incorporated feedback from students to make improvements
to the course during each iteration. For example, DIILS
built a concept of operations briefing template to make
preparing and delivering the briefings more efficient. DIILS
took advantage of the extra time gained by this efficiency,
creating additional space to discuss scenarios during the
execution phase of the exercises. Finally, DIILS augmented

the intelligence reports for the planning exercise by adding
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additional potential targets and giving participants more
opportunities to analyze the legal and operational possibilities

of the operation.

More than 100 Colombian
commanders and
legal advisors from the Colombian
Army, Air Force, and Navy have
attended the course.

So far, more than 100 Colombian commanders and
legal advisors from the Colombian Army, Air Force, and
Navy have attended the course. Among the graduates
was a Colombian Air Force captain who was recognized
as a superior performer when he participated with 12 AF
(AFSOUTH)/JA in USSOUTHCOM’s PANAMAX][18]
exercise just four months after he attended the course.
In 2018, Colombia will not be the only country to have
benefited from the training. This year, DIILS plans to offer
the course again in Colombia and in Trinidad and Tobago,

giving the project transregional significance.

OPERATIONS LAW IN A NEW COLOMBIAN ERA

Subsequent developments in Colombia indicate that the
course was delivered right on time. Between the first and
second offering of the course, the Colombian government
made a dramatic policy shift. In November 2015, the
Colombian Government demonstrated a willingness
to use military force against a group that had previously
been treated solely as a drug trafficking organization. The
target: the Urabenos (aka “Clan Usuga”), a criminal group
consisting largely of former members of a guerilla group
who left their politically-geared organization to focus on

money-making criminal enterprises.[19]

The director of the Colombian National Police said the

an ‘amalgam’ of forces from the Urabenos and rebel group

the National Liberation Army (ELN).”[20]
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The policy became more defined in May 2016, when
Luis Carlos Villegas, the Colombian Minister of Defense,
announced that Clan Usuga and two other criminal
organizations would now be classified as “organized armed
the state’s force, without exception” to bring the groups
under control.[21] This new framework for placing groups
in this status was outlined in the Ministry of Defense’s
“Permanent Directive No. 15,” which was released on 22

April 2016.[22]

In a nutshell, the Directive states the use of military force is
justified against groups that: (1) engage in violence against
Colombian police and military forces; (2) have a capacity
to inflict a level of armed violence in excess of public
disturbances and internal tension; (3) have an organized
chain of command; and (4) and exert control over areas
of national territory.[23] These factors were derived from
a decision handed down in the International Criminal

Tribunal for the Former Yugoslavia in the case against Dusko

Tadi¢, who was convicted of war crimes committed during
the Bosnian conflict.[24] The directive also sets forth the
process for identifying which groups qualify for this special
treatment, which includes ratification of the designated

groups by the Colombian National Security Council.[25]

-‘ﬂl Download PDF Documents:

* Direccién de Derechos Humanos, Ministerio de
Defensa Nacional, 2 Boletin Correo de la ODA 5 (2003),
https://www.mindefensa.gov.co/irj/go/km/docs/
Mindefensa/Documentos/descargas/Asuntos_de_ Interes/
Derechos_Humanos/correo_oda/correo_oda02.pdf

»  Colombian Ministry of National Defense, Permanent
Directive No. 15, https://www.mindefensa.gov.co/irj/go/
km/docs/Mindefensa/Documentos/descargas/Prensa/
Documentos/dir_15_2016.pdf
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The move foreshadowed Colombia’s approach to dealing
with one of its principal worries about the probable post-
conflict situation: the very real possibility that criminal
groups could recruit former guerilla fighters and move to
fill the power vacuum that would appear after the FARC

began to demobilize.

Those concerns appear to have been justified. Shortly after the
peace accord was reached, both Colombian President Santos
and Mr. Todd Howland, the Colombian representative for
the United Nations High Commissioner for Human Rights,
spaces the FARC was leaving behind.[26] On 25 January
2017, Colombian Attorney General Néstor Humberto

Martinez announced that the Urabefios were offering FARC
dissidents $1.8 million pesos (about $600) to join their

trafficking and illegal mining operations.[27]

For Colombia’s AJOPES, the policy shift will require an
even more nuanced legal analysis as they advise military
commanders called upon to execute operations against
organized armed groups. Fortunately for AJOPEs and

commanders alike, the exercise scenarios created by DIILS

contemplated this possibility, and provided an opportunity
to consider the legal implications of the policy. In the
third offering of the course, one participant marveled at
the prescience of the exercise scenario. “This is exactly the
situation we find ourselves in now,” he said. “This is exactly

what we need.”
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EXPAND YOUR KNOWLEDGE:

EXTERNAL LINKS TO ADDITIONAL RESOURCES

¢ BBC: Colombia Profile - Timeline (June 2018), https://www.bbc.com/news/world-latin-america-19390164
* National Geographic: After Five Decades of Civil War, Colombia’s Healing Begins (Jan 2018),

https://www.nationalgeographic.com/magazine/article/colombia-civil-war-farc-guerillas-peace
e PBS: FARC Drops Its Weapons, but Colombia’s Deadly Conflict Goes On (Mar 2018, Video 9:22),

https://www.pbs.org/newshour/show/farc-drops-its-weapons-but-colombias-deadly-conflict-goes-on
* Time: Violentology: A Manual of the Colombian Conflict (Oct 2012, Video 4:07),

https://time.com/3792184/violentology-stephen-ferry-documents-the-colombian-conflict/
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