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Advising the Undocumented Military Spouse

BY CAPTAIN AARON R. PETTY, USAF

junior enlisted member makes a legal assistance

appointment for himself and his wife regarding

“immigration.” You escort them back to your office
and after explaining that your discussions are confidential,
you learn the member was born in California and the mem-
ber’s wife entered the United States illegally at age nine,
and has been living here ever since. The couple, who are
both now 24, met in high school, and married a little over
two years ago. The wife was previously granted deferred
action under the Deferred Action for Childhood Arrivals
(“DACA”) program, but it is about to expire. They want to
know whether they should renew it and whether they have

other options.

Some clients who have been
navigating the immigration system
on their own for years will have a
better understanding of what types
of relief are available than many
attorneys.

Few first-assignment captains will have the expertise necessary
to fully answer these concerns. Indeed, some clients who have
been navigating the immigration system on their own for
years will have a better understanding of what types of relief
are available than many attorneys. Moreover, describing the
immigration system as merely “complex”[1] is charitable.[2]
Immigration law is as intricate as any highly regulated field

such as securities, tax, or telecommunications;[3] changes in
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substance and enforcement priorities are relatively frequent,
and the consequences can be life-changing.[4] Accordingly,
it is exceedingly difficult for the occasional practitioner to
remain abreast of every relevant development, and even more
so for attorneys with limited experience in the field. There are,
however, some steps legal assistance attorneys can take short

of simply handing over a list of local immigration lawyers.

KNOW YOUR CLIENTS

First, make sure the member is a citizen because the ability to
petition for immigration benefits for a family member is gen-
erally reserved to citizens.[5] For officers, citizenship is nearly
always a requirement for obtaining a regular commission,[6]
but enlistment by lawful permanent residents and, in some
cases, noncitizens who lack even that status is permitted.[7]
Often noncitizens who enlist will naturalize shortly after
enlistment,[8] so except in rare cases, the member will be

a citizen.

Determining the spouse’s status may be more challenging. If,
as in the example above, the spouse entered without inspec-
tion as a child, the spouse may have no documentation of
their foreign citizenship or immigration status at all. In some
cases, birth or baptismal records may be available. In many
cases, the attorney will have to rely solely on the information

provided by the client.

In those cases, it is important to inquire what steps, if any,
have been taken with respect to the spouse’s immigration
status, and also what steps, if any, the government has taken
against him or her. Has the spouse applied for asylum?

DACA? Parole in place? Has U.S. Immigration and Customs
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Enforcement issued a Notice to Appear in immigration court
that initiates removal (i.e. deportation) proceedings? What is
the current status of any applications or proceedings? Does

the spouse have a criminal history?

To become a citizen on the basis of

marriage to a U.S. citizen, one must

first be a lawful permanent resident
(i.e., a green card) for three years.

Let’s assume there are no pending removal proceedings and
the spouse has no prior convictions. A military spouse who
entered the United States without authorization will likely
have two objectives: first, avoiding removal and, second,
obtaining some form of permanent lawful status, ideally U.S.
citizenship. To become a citizen on the basis of marriage to
a U.S. citizen, one must first be a lawful permanent resident
for three years.[9] Lawful permanent residency (i.e., a “green

card”), in turn, requires the applicant to be “admissible.”[10]

The problem for the spouse in this scenario is that physically
entering the United States without being inspected and
admitted or paroled[11] by an immigration officer renders
the spouse inadmissible.[12] The spouse would therefore be
ineligible for lawful permanent residency. In addition, the
spouse’s presence in the United States without being admit-

ted or paroled potentially subjects them to removal.[13]

PAROLE IN PLACE

The best solution to cure a lack of admission or parole is,
not surprisingly, to be admitted or paroled; however this
is not always a simple matter to accomplish. Historically,
grants of admission or parole could only be done by leav-
ing the United States and applying for an immigrant visa
at an embassy or consulate abroad.[14] Furthermore, any
alien who is physically in the United States for more than
180 days after having entered without inspection, and who
applies for an admission (including adjustment of status)
within three years of that unlawful presence, requires a

discretionary waiver before they may be admitted again.[15]
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If the unlawful presence was more than a year, then a waiver
is required to be admitted again within ten years of their

unlawful presence.[16]

Historically, grants of admission or
parole could only be done by leaving
the United States and applying for
an immigrant visa at an embassy or
consulate abroad.

For military families, these requirements have proven
especially onerous.[17] The need for a spouse to leave the
country to regularize their status impacts readiness due to
the spouse’s time away from home, the expense of travel,
and because the departure comes without an assurance of

lawful return.[18]

To address these challenges, the Department of Homeland
Security may grant a type of relief known as “parole in place”
to the spouses of military members.[19] The phrase “in place”
signifies that, although parole is typically granted to permit
an arriving alien to physically enter the United States while
admissibility is determined (e.g., for urgent humanitarian
reasons), parole is granted to these individuals as already

physically present in the United States.

For many military spouses who entered the United States
without being admitted or paroled, parole in place will
make them eligible for lawful permanent residency while
simultaneously eliminating what may be the only legal basis
for their removal. In addition, the U.S. Citizenship and
Immigration Services (USCIS) has interpreted the three- and
ten-year bars (and the necessity of an unlawful presence
waiver) not to apply to recipients of parole in place who do
not depart the country.[20] Thus, a grant of parole in place
will enable a military spouse who unlawfully entered the
United States to apply for adjustment of status based on

their marriage to a U.S. citizen.
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A grant of parole in place will enable
a military spouse who unlawfully
entered the United States to apply for
adjustment of status based on their
marriage to a U.S. citizen.

To apply for parole in place, the spouse must complete
a Form I-131, writing in “Military PIP” in Part 2 rather
than checking a box, and submit it to the USCIS office
with jurisdiction over either the spouse’s place of residence
or the member’s duty station, along with evidence of the
family relationship, sponsor’s military service, two passport
photographs, and (optionally) any other favorable evidence.
[21] There is no fee for filing the application.

Once the spouse is granted parole in place, the military
member may petition to classify the spouse as an “immediate
relative” by submitting a Form I-130 to the USCIS.[22] Once
the marital relationship is established, the spouse may apply
for adjustment of status to lawful permanent resident (i.e.,
apply for a “green card”) by submitting a Form 1-485.[23]
The I-130 and 1-485 may also be submitted concurrently
for faster processing.[24]

DEFERRED ACTION FOR CHILDHOOD ARRIVALS

Clients may also inquire about the DACA program.[25]
As the name implies, this program offers “deferred
action’—essentially an exercise of prosecutorial discretion
not to initiate removal proceedings for a limited period of
time—against removable aliens who meet specific additional
criteria and merit a favorable exercise of discretion.[26] In
September 2017, the U.S. Department of Homeland Security
announced the DACA program would be wound-down,[27]
but this has been preliminarily enjoined in multiple courts
on a nationwide basis with respect to renewal applicants,[28]
and one other court has entered a permanent injunction on
a nationwide basis with respect to both renewal and initial

applicants.[29]
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If a client has already been granted parole in place or has
an application for parole in place pending, then DACA
likely provides no further benefits. DACA does not provide
any sort of legal status and does not provide a path toward
lawful permanent residency or citizenship, as parole in place
does.[30] Moreover, once a spouse is granted parole in place,
the spouse will no longer be removable for being present
without admission or parole (and, assuming the spouse has
no criminal history, will likely not be removable at all).
Thus, once granted, there will no longer be any potential

“action” to “defer.”

CONCLUSION

Although both parole in place and DACA may offer the
undocumented military spouse peace of mind, parole in place
offers a path to permanent legal status, potentially including
citizenship, and eliminates one of the most common legal
bases for removal. Legal assistance attorneys should ensure
clients fully understand the benefits and limitations of each

type of relief, as well as the eligibility criteria for both.
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