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Understanding 
Environmental Remediation 
On An Air Force Installation
BY MAJOR MICHAEL SCHRAMA

Bases worldwide must field questions related to environmental remediation, an area 
of law that intersects environmental law, government procurement, and a host  

of policy considerations.

JAG attorneys provide a full spectrum of legal services 
to the U.S. Air Force and very often need to give guid-
ance in a number of legal specialties. Specifically, bases 

worldwide must field questions related to environmental 
remediation, an area of law that intersects environmental 
law, government procurement, and a host of policy consid-
erations. Why is environmental remediation so prevalent? 
Because Air Force bases have rich histories that predate 
legislation describing how hazardous substances should be 
handled and disposed; and the military mission inherently 
involves various substances, solvents, fuels and munitions, 
that make their way into the subsurface and groundwater. 
Environmental remediation is the removal of pollutants and 
contaminants from soil, groundwater, sediment, or surface 
water.[1]

The Defense Environmental Response Program (DERP) 
was established as a mechanism for the Department of 
Defense (DoD) to respond to the clean-up of hazardous sub-
stances associated with past DoD activities and is consistent 
with the provisions of the Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA). 
CERCLA and policy considerations direct DoD taking 
response actions to the release of hazardous substances, 
pollutants, or contaminants from military installations that 
pose a risk to human health and the environment and can use 
appropriated funds to do so.[2] Under DERP, the DoD con-
ducts cleanup at active installations, formerly used defense 
sites (FUDS), and base realignment and closure (BRAC) 
locations. After determining the site and actions needed, the 
individual military branch must procure a private contractor 
to undertake the actual remediation.

https://www.denix.osd.mil/derp/home/
https://www.epa.gov/superfund/superfund-cercla-overview
https://www.epa.gov/superfund/superfund-cercla-overview
https://reporter.dodlive.mil
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The government relies on private 
contractors to meet its extensive 
and challenging environmental 

remediation responsibilities.

The government relies on private contractors to meet its 
extensive and challenging environmental remediation 
responsibilities.[3] This reliance stems from the costly, 
time-consuming, and complex nature of environmental 
remediation, as well as the government’s need for the sci-
entific and technical expertise contractors can provide.[4] 
Additionally, because no two sites are the same, environ-
mental remediation requires contracts be customizable to 
meet the needs of each individual remediation site.[5] As a 
result, environmental remediation projects have developed 
a character separate and distinct from all other government 
contracts.[6] The provisions in government contracts need to 
be well thought-out because they have the ability to allocate 
risk and ensure completion of the remediation projects.

A JAG at the base legal office should know that the Air 
Force has specially trained environmental and government 
procurement attorneys that choose the method of reme-
diation and then make determinations for bid criteria and 
choosing the right contractor. Further, the Air Force has 
environmental and government contracting field support 
centers specifically designed to assist base legal office with 
substantive law questions. However, base attorneys should 
have a general understanding of the techniques used to deal 
with risk allocation in contract performance for environ-
mental remediation. Specifically, how the Air Force uses 
certain types of contracts, certain specifications, and certain 
contract clauses to shift the performance burden. This article 
will examine each of these techniques, in turn.

The two types of contracts used in 
environmental remediation are fixed-

price and cost-reimbursement.

CONTRACT TYPES
A contract type is the structure used in federal govern-
ment contracts that signify the compensation agreements 
and responsibilities. The two types of contracts used 
in environmental remediation are fixed-price and cost-
reimbursement.[7] In fixed-price contracts, the government 
and the government contractor agree, before any work is 
performed, that the government will pay the contractor a 
fixed fee or price for performance of the contract.[8] Fixed-
price contracts bind the contractor to complete work at a 
fixed amount of compensation, once adjusted, regardless of 
the costs of performance.[9] This has the effect of placing 
the risk for performance costs upon the contractor.[10] If 
the contractors’ actual costs are lower than the fixed price, 
they profit from the contract. If the actual costs are more, 
the contractor is accountable for the cost overrun.

With cost-reimbursement contracts, the government reim-
burses the contractor for allocable, allowable costs as they 
are incurred in performing the contract.[11] Cost reimburse-
ment contracts are only used when circumstances do not 
allow fixed-price type contracts or uncertainties involved in 
contract performance do not permit costs to be estimated 
with accuracy.[12] A contractor fee is negotiated before work, 
which represents the profit the contractor will make on the 
contract.[13] Contractors pass their costs directly to the 
government and the contractor’s profit is predetermined.[14] 
Any performance cost that is higher than expected or not 
contemplated by either party does not negatively impact 
the contractor’s profit.

The cost-reimbursement contract fee and reimbursement 
scheme place the risk of the contract on the government. 
Fixed-price contracts are attractive to the government because 
of the government’s ability to control the cost and divest itself 
of cost risk. There is a general preference for executive offices 
to use fixed-price contracting because of the preference to 
“minimize risk and maximize value for the taxpayer.”[15] 
Fixed-price contracts are seen as the “best suited for achieving 
this goal because they provide the contractor with the greatest 
incentive for efficient and economical performance.”[16] 
Fixed-price contracts are seen as providing “greater incen-
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tive than cost-reimbursement contracts for the contractor 
to control costs and perform efficiently.”[17]

The strategy in environmental 
remediation should be to use 
the contract that will ensure  

project completion.

The strategy in environmental remediation should be 
to use the contract that will ensure project completion. 
Subjecting the contractor to an unreasonable amount of risk 
will only serve to drive up contract prices and run the risk 
that contractors walk-away from projects.[18] Fixed-price 
contracts are supposed to be used when “the risk involved 
is minimal or can be predicted with an acceptable degree of 
certainty.”[19] However, if there are a considerable number 
of unknowns and unpredictable risks in a specific remedia-
tion, cost reimbursement may strike a fairer balance between 
contractor motivation and reasonable risk-taking. Although 
the government wants a fair price and cost control, the goal 
is the environmental remediation. Fixed-price contracts 
create more economic motivation to fulfill the contract; 
however, cost reimbursement contracts provide more stabil-
ity and a higher probability of project completion.

CONTRACT SPECIFICATIONS
Generally, the government uses specifications in solicitations 
to communicate what it needs by setting forth objectives 
and standards. Specifications may include descriptions of 
the work to be done or drawings. For environmental reme-
diation projects, two types of specifications are particularly 
important for the government: design and performance 
specifications.[20]

Design specifications “set forth in precise detail the materials 
to be employed and the manner in which the work [is] to be 
performed, and the contractor [is] not privileged to deviate 
therefrom, but [is] required to follow them as one would a 
road map.”[21] In theory, design specifications are beneficial 
to the government in that they provide for budget manage-

ment, quality control, a single source of accountability, and 
faster project completion.

Design specifications are conducive to tasks that can be 
clearly described and the government clearly understands 
the problem and solution—for example, finding a contrac-
tor to conduct a remediation (such as establishing a water 
treatment plant) or completing an environmental study. 
However, design specifications may not be appropriate where 
the government does not possess expertise in the field, or 
the work is particularly complex. Not having the requisite 
expertise is an issue because the government is liable for 
defective design specifications when it designates a particular 
type of design, method of performance, or particular process 
that is not feasible.[22]

The extent of environmental 
remediation can be difficult 
to predict, which can impact 
performance specifications.

Performance specifications “specify the results to be obtained 
and leave it to the contractor to determine how to achieve 
those results.”[23] The specifications attempt to describe the 
work in terms of what the end goal is supposed to be instead 
of delineating exactly how to perform the work. The contrac-
tor assumes almost all the risk when accepting the terms 
of the performance specifications. Further, performance 
specifications allow the contractors flexibility to seek the best 
avenue to accomplish work during performance, thereby 
benefiting both the contractor and the government.[24]

The extent of environmental remediation can be difficult 
to predict, which can impact performance specifications. 
Often times, making forecasts is not possible when a project 
is complex, long-term, and has many variables.[25] In these 
cases, the use of performance specifications often results 
in the government or the contractor receiving less than 
the benefit of the bargain. Ultimately, in negotiating an 
environmental remediation contract, the government should 
balance design and performance specifications based on the 
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extent of the remediation, the expertise of the government, 
and the availability of established practices.

CONTRACT CLAUSES
Most government contract terms are boilerplate contract 
clauses that are located in the Federal Acquisition Regulation 
(FAR). Unless the FAR authorizes a contract clause modifica-
tion or omission, the standard terms apply. With regard 
to environmental remediation contracts in particular, the 
FAR provides general clauses mandating that contractors 
abide by applicable federal, state, and local hazardous 
materials laws,[26] as well as other specific clauses that shape 
whether the government or the contractor bears the risk in 
performance.

For example, any contract must include an environmental 
protection plan. The plan will include a combination of 
clauses in the contract to address matters such as Pollution 
Prevention,[27] Permits and Responsibilities,[28] and 
Protection of Existing Vegetation.[29] These clauses will 
require the contractor to contemplate potential environmen-
tal issues that need to be addressed during the project. The 
contractor will also need to develop a plan with detailed steps 
to avoid or minimize negative impacts on the environment 
during construction. Further, the contractor is responsible 
for obtaining any necessary licenses and permits, and for 
complying with any applicable laws.[30] The environmental 
plan and accompanied clauses provide a powerful risk-
shifting mechanism that places both known and expected 
compliance costs on the contractor.

One of the major risks in 
environmental remediation is the 
type of subsurface or other latent 
physical conditions that may be 

encountered.

“One of the major risks in environmental remediation is 
the type of subsurface or other latent physical conditions 
that may be encountered.”[31] The major clause to deal 
with risk allocation of these conditions is the Differing Site 

Conditions clause.[32] “If bidders were required to assume 
the full risk of these conditions, they would either have 
to make extensive examinations and analyses of the site, 
or include contingencies in their bids to protect against 
potential unfavorable conditions.”[33] The purpose of this 
clause is to take some of the gamble on subsurface conditions 
out of the bidding process. The contractor no longer needs 
to add a large contingency to every bid to cover the risk 
and the government benefits from more accurate bidding, 
without inflation for risk that may not occur.[34]

Another clause found in the FAR that is integral to proper 
risk allocation in remediation contracts is the Changes 
Clause. The Changes Clause gives the “government the 
unilateral right to order changes in contract work during 
the course of performance.”[35] This clause provides the 
government flexibility to make changes to the contract to 
accommodate advances in technology or changes in the 
needs and requirements of the government.[36] Although 
contractors have no unilateral right to make any changes, 
they can propose work changes that the government may 
accept, which can make performance more efficient and 
improve the quality of the work.[37]

The Changes Clause also allows the government to order 
additional work within the general scope of the contract 
without having to go through the process of awarding a 
new contract.[38] Environmental remediation often deals 
with latent issues below the surface and the Changes Clause 
would allow the government to change the contract to meet 
demands. This clause allows the government to effectuate 
effective remediation. Further, if the government’s policy 
shifts in the extent of remediation, the government could 
adjust the contract to meet the stated policy.

Moreover, as with all contracts, practitioners should keep 
in mind that complicated ventures are best accomplished 
when the parties develop common goals. Accordingly, 
practitioners should adopt the concept of “partnering 
in an effort to improve the working relationships of the 
contracting parties.”[39] Although not an enforceable term 
of the contract, this concept fosters relationships between 
the various contractors and the government that promotes 
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achievement of mutually beneficial goals, including success-
ful environmental remediation.

CONCLUSION
The expectations are not for base level attorneys to be sub-
stantive experts in the field of government procurement or 
environmental remediation. However, having a knowledge 
base allows the base attorney to have intelligent conversations 
with the various actors and understand the thought process 
behind decisions. Essentially, the Air Force can utilize the 
procurement process to institute risk-shifting measures and 
lay the groundwork for effective, timely, and comprehensive 
environmental remediation. As indicated above, the type of 
contract used, the specifications used, and the clauses used 
can all be chosen strategically in order to effectively strike a 
balance between contractor and government interests, while 
ensuring that ultimately the environmental remediation is 
completed in a timely manner. 
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EXPAND YOUR KNOWLEDGE: 
EXTERNAL LINKS TO ADDITIONAL RESOURCES 

 • Air Force Civil Engineer Center (AFCEC), https://www.afcec.af.mil/Home/Environment/
 • Air Force Response to PFOS and PFOA,  

https://www.afcec.af.mil/WhatWeDo/Environment/Perfluorinated-Compounds/
 • Air Force PFOS/PFOA Snapshot (PDF), https://www.afcec.af.mil/Portals/17/documents/Environment/

Emerging%20contaminants/PFOS-PFOA_Snapshot.pdf?ver=2019-08-28-155658-617
 • Air Force Protects Airmen, Environment with New Firefighting 

Foam, https://www.afcec.af.mil/News/Article-Display/Article/1556282/
swap-complete-af-protects-airmen-environment-with-new-firefighting-foam/

 • Air Force Working Toward Innovative Groundwater Cleanup Solution, 
https://www.afcec.af.mil/News/Article-Display/Article/1498001/
air-force-working-toward-innovative-groundwater-cleanup-solution/

 • EPA: Remediation Technologies for Cleaning Up Contaminated Sites, https://www.epa.gov/
remedytech/remediation-technologies-cleaning-contaminated-sites

 • Military Times: DoD: At Least 126 Bases Report Water Contaminants Linked to 
Cancer, Birth Defects, https://www.militarytimes.com/news/your-military/2018/04/26/
dod-126-bases-report-water-contaminants-harmful-to-infant-development-tied-to-cancers/

 • PFOA and PFOA (Video; 3:26),  
https://www.youtube.com/watch?v=GmnQWpgwhRY&feature=youtu.be
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