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Can You Do ThaT?

Recognizing Collateral Attacks on Military
Sexual Assault Testimony through the Civil
Discovery Rules in State Court
BY MAJOR DOUGLAS E. DEVORE II

This article provides situational awareness and sets forth considerations that JAGs
should consider when analyzing a case that implicates multiple jurisdictions.

INTRODUCTION
Members of the Armed Forces enjoy many rights and
privileges incident to military service. Some privileges are
well known, while others are less so—even to those with
great familiarity with the military. One such lesser-known
privilege is the federal officer removal statute, 28 U.S.C. §
1442. Though it is used infrequently and may be relatively
unknown to Air Force Judge Advocates (JAGs), it is still
important to understand its significance and effect. The
following describes a specific case where the federal officer
removal statute was implicated through the creative use by
civilian counsel. This article provides situational awareness
and sets forth considerations that JAGs should consider
when analyzing a case that implicates multiple jurisdictions.
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THE LAW
Before discussing this case, it is important to understand
three additional laws and rules—first, the federal officer
removal statute, second, the rules surrounding depositions,
and third, a servicemember’s duty to report criminal conduct.
We will now examine each, in turn.

“Federal Officer” and Removal to Federal Court
The federal officer removal statute codified at 28 U.S.C.
§ 1442 gives federal court jurisdiction over civil matters
directed at “[t]he United States or any agency thereof or any
officer (or any person acting under that officer) of the United
States or of any agency thereof, in an official or individual
capacity, for or relating to any act under color of such

Can You Do That?

office.”[1] “Historically, removal under [Section 1442…] was
meant to ensure a federal forum in any case where a federal
official is entitled to raise a defense arising out of his [or
her] official duties…. It also enables the defendant to have
the validity of [his or] her immunity defense adjudicated,
in a federal forum. For these reasons, [the United States
Supreme] Court has held that the right of removal is absolute
for conduct performed under color of federal office….”[2]
A 2011 amendment to Section 1442(d)(1) expanded the
definition of “civil action” to include “any proceeding.”[3]

duties to report crimes.”[14] The Air Force has gone about
half-way, requiring some people to report sexual assaults.[15]
Military courts have also upheld convictions of service
members who failed to report other offenses with which
they were not personally involved.[16]

Depositions

Given recent changes to the UCMJ, it is important to note
that the events surrounding this case first occurred in summer
2014. That summer, two students who were assigned to the
Department of Defense’s Medical Education and Training
Campus on Joint Base San Antonio-Fort Sam Houston
joined their friends for an evening of partying at area bars.
They later moved to an off-base hotel where the partying
continued. Throughout the evening and early morning, they
consumed a large quantity of alcohol. Eventually, the two
students had sex. The male student contended that the sex
was consensual based on their flirting and kissing. The female
student disagreed and stated she was sexually assaulted. The
female student did not initially report the alleged assault to
military authorities. She shared details of the incident with
a friend from her training class. The friend immediately
reported the allegations, and local civilian law enforcement
started an investigation. Contemporaneous with the start of
the investigation, the female student also completed a sexual
assault forensic examination at an area hospital.

Depositions are uncommon in military justice, and even
the most experienced military justice practitioners may
utilize them very infrequently across an entire career.[4]
Therefore, this article will not discuss the applicability or use
of depositions in courts-martial except to say that there are
three principal authorities for using depositions in military
law practice,[5] and “the primary purpose [for depositions
in military law practice] is to preserve the testimony of
unavailable witnesses for use at trial.”[6]
In contrast, depositions occur frequently in civil cases.[7]
The Federal Rules of Civil Procedure describe circumstances
where they are appropriate,[8] and they specifically state
that a deposition “may not be used as a substitute for
discovery.”[9] Most states have adopted the Federal Rules’
limits on conducting pre-litigation discovery, [10] but a few
jurisdictions have more expansive ones.[11] Texas is a jurisdiction with a broad discovery standard. Codified as Texas
Rule of Civil Procedure 202, Texas authorizes “a pre-suit
deposition either to perpetuate testimony in an anticipated
case or to investigate a potential claim.”[12] In Texas, a party
may seek court-authorized depositions for either evidence
preservation or evidence development purposes.

Affirmative Duty to Report Criminal Conduct
The final consideration is a military member’s obligation to
report criminal conduct. The Navy imposes an affirmative
duty to report criminal offenses on its members.[13] By
policy, “the Army has imposed on commanders, leaders,
and other personnel under special circumstances, regulatory
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With these laws and rules as a background, we now turn to
the aforementioned case.
THE CASE

Background Facts

Civilian law enforcement interviewed several witnesses,
including the female student, and collected evidence. The
case was later turned over to military criminal investigators.
The male student was removed from his class and did not
complete training with his peers. In contrast, the female
student finished her training and eventually moved on to
her first assignment. After completion of the investigation,
charges were preferred against the male student and an
Article 32 hearing was held in late 2015 or early 2016, and
charges were referred to trial in 2016.
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Request for Deposition in Order to “Interview”
Complaining Witness

Removal of Case from State Court to Federal
Court

The exact timing is unclear from the civil record, but at some
point prior to trial, the male student tried to reach out to the
female student. It is likewise unclear if he tried to contact her
through counsel. He stated that, “[l]eading up to the pretrial
investigation, [he] made multiple requests to interview [the
complaining witness.]” He sought “an informal interview”
with the female student, asking “that [the female student]
be present at the pretrial investigation to offer a statement.”
This did not happen. As a result, the male student went to
state court to obtain permission under Rule 202 of the Texas
Rules of Civil Procedure (Texas Rule 202) to “interview” the
female student. Texas Rule 202 is used to preserve or develop
evidence that may be needed later at trial. [17] As a practical
effect, Texas Rule 202 could be employed as an intimidation
or harassment technique because there is no requirement for
a case to proceed beyond the evidence-development stage.

It is unclear whether the female student or someone else
actually received the notice for deposition. What is clear
is that shortly after the request was granted by the Texas
court, a JAG contacted the U.S. Attorney’s Office. After
seeking and obtaining representation authorization from
the Constitutional Torts Branch of the Department of
Justice,[19] the U.S. Attorney’s Office immediately filed a
Notice of Removal to have the case moved from state court
to federal court as authorized by the federal officer removal
statute.

The male student filed a request under Texas Rule 202 to
depose the female student. [18] The male student sought
three objectives in his request, including that he wanted
to: (1) gain insight into the facts underlying her claims,
including the female student’s alleged level of intoxication
and biases or motives; (2) assess the strengths and weaknesses
of his criminal case; and (3) gauge potential causes of action
for a Texas state court civil suit. The court granted on an ex
parte basis and allowed the deposition to proceed.
Once the court granted the request, the male student served
it on the female student. It is important to note that while
the female student’s home of record was Texas, she was not
there. She had already moved to her first duty station outside
of Texas. Nonetheless, the male student knew her home
address, served her there, and proceeded under civil, not
criminal, discovery rules. Had the male student proceeded
under criminal rules, it is likely a no-contact order would
have been in place, effectively barring the male student from
contact with her. Since the male student operated under
the civil rules, there was no record of a no-contact order to
prevent him from pursuing his course of action.
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As would be expected, the male student opposed this action.
He argued that federal removal officer statute should be
narrowly construed. He also argued that a Texas Rule 202
petition is not a “civil action” upon which relief can be
granted and thus fell outside of the federal officer removal
statute. Further, he asserted that no actual offense occurred
under the applicable service regulation, arguing his belief
that since the sex was consensual, no UCMJ violation
occurred and no report was required. In the alternative,
he argued that even if an offense had occurred, the female
student was in violation of military regulations, because
she failed to report the offense to military authorities by
self-admitting to a civilian hospital under the care of civilian
medical providers.
Unsurprisingly, the U.S. Attorney opposed the male student’s assertions. First, the U.S. Attorney argued the broad
applicability of the removal statute itself, stating the purpose
of the “federal officer removal statute is to provide a neutral
forum in which federal officers could present their defenses”
for actions taken in an official capacity.[20] Second, the U.S.
Attorney argued that a Texas Rule 202 action was a “civil
action” because a 2011 amendment specifically broadened
the definition of “civil action” to include petitions under
Texas Rule 202.[21]
Third, the U.S. Attorney argued that the female student had
properly turned to military authorities when she reported the
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assault. The U.S. Attorney further noted at the time the Texas
Rule 202 action was filed the military was prosecuting the
male student, and not the State of Texas. This was prima facie
evidence that the female student had reported the incident
to military authorities in accordance with the applicable
guidance. The U.S. Attorney also highlighted that the female
student submitted to a forensic examination at a civilian
hospital, but only after she had gone to a military one, and
was told the military lacked the capability to perform the
procedure. Moreover, the female student’s assault occurred
“incident to service,” and federal courts have stated a “service
member is injured ‘incident to service’ if the injury is because
of [a] military relationship with the Government.”[22] The
unique character of the military makes it “‘a specialized
society separate from civilian society’ with ‘laws and traditions of its own [developed] during its long history.’”[23]
THE OUTCOME
Military authorities completed their investigation and charged
the male student with sexual assault in the fall of 2015.

Disposition
In the fall of 2016, the case proceeded to trial by courtmartial. The male student, as accused, was convicted of
sexual assault. He received, among other punishments,
confinement and a punitive discharge.
The civil case was decided shortly after the court-martial
finished. Rather than dismissing the case as moot, the federal
court considered the male student’s arguments. First, the
court considered the removability of the case under the
federal officer removal statute. It rejected the male student’s
argument that the matter was not a “civil action” for purposes of removal and determined that the attempt to depose
a federal officer pre-suit is removable. It then considered
whether the female student acted beyond the scope of her
employment because she confided in a friend instead of
reporting her assault to the chain of command. The court
determined she acted properly within the scope of the rules
and that a factual basis exists for the civil case to be removed
to federal court. [24] Based upon these findings, the court
denied the male student’s motion to remand and dismissed
the case with prejudice.
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Lessons Learned
A few lessons can be drawn from this case which are useful
for military practitioners, and these lessons apply to Air
Force JAGs representing the government, the defense, and
victims.

FIRST, there may be several courts involved in a
case beyond those that deal with criminal law. In
the above case, the underlying sexual assault occurred at
an off-base hotel with civilian authorities involved during
the initial investigation. As such, non-federal (i.e., state)
courts had jurisdiction over any non-federal claims that may
have arisen during the incident. Although this particular
case involved a criminal investigation and action under
the UCMJ, understanding local rules may have benefits in
other areas such as legal assistance. For example, Reserve
and Guard lawyers with local jurisdictional expertise can
be a valuable resource for active-duty practitioners on local
rules and practices.

SECOND, there is tension between civil and

criminal discovery rules which military justice practitioners rarely face. In general, criminal discovery rules
are narrower than civil discovery,[25] and civil discovery rules
cannot be used to obtain information otherwise unobtainable in a criminal case.[26] This distinction is not merely
academic, because as seen in this case, the male student
tried to use civil discovery rules to initiate contact with the
female victim that was otherwise prohibited. Had he been
successful, the male student could have intimidated the
female student into not assisting in the investigation and
prosecution of the criminal case that ultimately resulted in
his conviction.

THIRD, JAGs should act aggressively to protect
the rights of their clients as well as to preserve testimony that may be needed in prosecuting military
courts-martial. The federal officer removal statute may
be a tool to shield military victims from such behavior
noted above, intended to intimidate and dissuade them
from participating in investigating and prosecuting serious
crimes.[27] Further, a more difficult case is presented when
a civilian victim is involved who has no obvious connection
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to federal service. [28] In such instances, it may be necessary
to first obtain immunity from the Attorney General under
18 U.S.C. § 6004 for civilian witnesses to shield them from
this sort of attack.

ABOUT THE AUTHOR

CONCLUSION
In the case described, the serendipitous confluence of
three events led to the successful application of the federal
officer removal statute: (1) a U.S. Attorney’s Office who was
familiar with the rule; (2) a JAG who reached out to the
U.S. Attorney when assisting a military member; and (3) a
relatively straightforward fact pattern. A basic understanding
of the federal officer removal statute equips military justice
practitioners with another tool to assist in the investigation
and prosecution of serious crimes that overlap multiple
jurisdictions.
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