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FROM THE EDITORFROM THE EDITORFROM THE EDITOR   
  In this issue of The Reporter we are fortunate to have 
the insight of Major Adam Oler, a military judge in 
Europe, on the do’s and don'ts of crafting an effective 
and compelling sentencing argument.  Major Andrew 
Turner and Master Sergeant William Johnson offer 
some key insight into the applicability of the Jencks Act 
in today’s courtroom practice.  Our usual offerings are 
further supplemented by Lieutenant Colonel Lisa 
Turner, who discusses the recent changes to the IG 
complaint process and its governing operating instruc-
tion.  This issue of The Reporter also recognizes the 
50th anniversary of the paralegal career field, first with 
leadership advice from two of our retiring chiefs, and 
secondly with a brief historical review of the career 
field’s origins and how far it has come since 1 May 
1955.  Finally, we say farewell to the commandant of 
the JAG School, Colonel Michael D. Murphy, who is 
off to be the PACAF SJA.  Aloha! 
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The Commandant’s Corner...The Commandant’s Corner...The Commandant’s Corner... 

I n an effort to be recognized as the repository for intellectual capital in the field of military law, 
the Air Force Judge Advocate General School has begun to undergo some dynamic changes.  It 
started in February with a relook at our overall course schedule, focusing a critical eye at the 
courses currently being offered and determining whether or not changes were necessary.  My 

faculty and staff closely examined each and every course offered and was asked to answer some very 
important questions.  Is the material being taught still timely and relevant?  Should certain courses be 
cut back or expanded?  Due to evolving mission requirements, should some of our courses be offered 
on a less frequent basis?  The results led to immediate changes in the FY05 schedule and you can 
expect a significant difference in the FY06 calendar.  We believe these changes will enhance our 
ability to provide our judge advocates and paralegals with the knowledge and training they need to 
keep them on the forefront of military law. 
   In addition to focusing attention on our overall course schedule, I challenged my course directors to 
critically review individual schedules of courses and look at ways to improve those courses.  No cur-
riculum has received more consideration and attention than the Judge Advocate Staff Officer Course 
(JASOC).  Our goal was not simply to make change for the sake of change, but rather to craft a cur-
riculum that will prepare every new JAG to competently address the issues and challenges they will 
face during their first two years at the base legal office.  To accomplish this we sought direct input 
from our MAJCOM SJAs, seeking their advice as to which topics they need us to teach based on the 
skills they expect from their new base office JAGs.  As a result, core areas such as civil law and mili-
tary justice have been enhanced, with significant emphasis being placed on critical topics including 
leadership and advocacy.  Additionally, an important goal was to marry our approach to the new 
JASOC curriculum with the tenants of Air Force doctrine in the area of legal support to commanders.  
That legal support to commanders includes operational readiness, legal information mastery, authori-
tative counsel, compelling advocacy and litigation, fair military justice, and robust legal programs.  
Our goal is to ensure that we are training JAGs to provide the kind of services and support command-
ers expect. 
   In their first two years at the base legal office, JAGs will be called upon to provide Law of Armed 
Conflict (LOAC) training, claims assistance, preventive law and legal assistance, and military justice 
advice.  They will be expected to review base support plans as well as provide reachback assistance 
for deployed forces. They will be tasked to provide analysis and evaluation of various circumstances, 
identify options, and assess risks, ultimately providing timely advice to commanders.  But most im-
portantly they will serve the commander and the airman by advocating the law.  The new JASOC 
curriculum will incorporate Air Force doctrine in a way that will prepare them to become a JAG, will 
guide them when serving the airman, the commander, and the force, and will give them a foundation 
that can be built upon throughout their Air Force career. 
   And finally, with this issue we celebrate the 50th anniversary of the paralegal career field.  Inside 
you will find leadership advice from two of our retiring chiefs, as well as some perspective on the 
history of the career field and the contributions its members have made to the Air Force and the JAG 
Corps. 

     Michael D. Murphy, Commandant 

Colonel Michael D. Murphy 
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Mission-Focused Motivation:   
A Leadership Tool  

   There are many definitions of leadership, and you've probably learned several during your career.  My per-
sonal definition comes from a quote I found in an issue of Reader's Digest.  I even posted it on my office door 
when I was the Law Office Manager at Nellis AFB.  The quote reads, "Leadership is getting your people to do 
the mission because they want to do it."  To make that happen, I've used the following five motivational build-
ing blocks -- along with my "secret weapon."  
 
Ask for performance 
   First, conduct a thorough review of your troop's records to determine their skills and knowledge.  Then pre-
pare feedback outlining your expectations.  Always ensure your feedback describes the job to be done, explains 
how to do it, and sets specific expectations in a way that the subordinate understands.  Then, and only then, sit 
down with the person and conduct feedback.  
 
Give personalized positive reinforcement 
   Don't take acceptable work for granted.  Thank folks for what they do.  Praise them each time you see im-
provement in their performance.  Most importantly, remember that positive reinforcement doesn't have to be 
saved until a formal situation.  It can be done anytime, anywhere.  
 
Build relationships 
   Take time to get to know your people.  Know what they want to do and what motivates them.  People respond 
best when you respect and understand their individuality.  
    
Model what you expect 
   When you lead by example, people follow.  Approach your work with a sense of urgency, use your time effi-
ciently, and meet your personal goals.  By doing these things, you set a positive example and exhibit those be-
haviors you desire your subordinates to emulate.  Others will follow your lead.  
    
Refuse to accept poor performance 
   At times, we must tell people that their performance isn't meeting expectations.  This can be the hardest 
building block to implement, but one of the most important.  By not accepting substandard performance, you 
demonstrate that quality and performance matter.  
    
   The "secret weapon" that makes these work and leads to success:  attitude.  Having the right attitude, whether 
you are leading or following, sets the tone for success.  Without the proper attitude, it is very hard to motivate 
your troops.  The best expression I've seen about attitude was on the business card of CMSgt (Ret.) Dan Garza.  
It read, "Attitudes are contagious...is yours worth catching?"  
    
   So, what should you do when you find yourself thinking, "How can I motivate my folks to do something be-
cause they want to?"  First, examine yourself and ensure your attitude is one worth catching.  Then, try these 
five building blocks. 

Chief Master Sergeant Alan Wise 

CMSgt Alan Wise recently retired after 30 years of service to the United States Air Force.  His final position was as the Agency Paralegal 
Manager, AFLSA, Bolling AFB, DC.  In that capacity he planned, managed, and directed the overall training, assignment, and develop-
ment of all paralegals and civilian legal support personnel assigned to the Air Force Legal Services Agency/National Capital Region and 
its Detachments throughout the world. He first entered the Air Force in 1975 as a Administrative Specialist, 3353rd School Squadron, Cha-
nute AFB, IL and subsequently held a variety of paralegal positions at a number of assignments both stateside and overseas.  He and his 
wife Tammy are retiring to Las Vegas, Nevada.  We wish them all the best and extend out thanks to Chief Wise for his 30 years of service! 
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Leadership is Continuous Training  

 
   CMSgt Dillard-Bullock recently hosted a leadership and teamwork workshop.  It was very worthwhile, as 
even the "old hands" learned how we could do better.  The workshop reminded me that no matter what your 
rank or job title, improving leadership skills is a continuous process.  In light of this, here are nine ideas that 
have served me well over the years, including some I continue to work on to this day. 
  
1.  Remain outwardly calm.  Be patient and respectful of others at all times, even when stress is building.  
Remember, when the supervisor acts in a stressed or impatient manner, the attitude permeates the entire office. 
  
 2.  Separate emotions from fact -- don't take "it" personally.  Becoming defensive, especially when receiv-
ing "constructive" criticism, is usually a waste of energy.  Be objective and fair even when counseling someone 
who has made you angry.  Remain focused instead on solving the problem. 
   
 3.  Do the right thing, even when it's tough.  Ensure your supervisors know where you stand as appropriate, 
and take a stand when it's required.  Don't get pushed into doing the wrong thing.  And, of course, be loyal to 
your supervisor even when a decision is unpopular. 
   
 4.  Fairness.  Listen, and be compassionate, but fair, across the board.  You can be empathetic to an individ-
ual's situation, but you need not change your decision. 
   
 5.  Training.  Make training a priority and be creative to get it done.  
  
 6.  Set your folks up for success.  Provide them appropriate "opportunities to excel," along with proper sup-
port and credit.  Opportunities to learn leadership skills are all around us:  at work, in professional organiza-
tions, at your church, and in your community.  As junior Airmen gain confidence by succeeding at incremen-
tally more difficult challenges, they often develop outstanding leadership skills quickly. 
   
 7.  Publicly recognize others and celebrate their successes.  Embrace the additional work involved to ensure 
a thriving recognition program.  Never be threatened by your folks' successes.  If they do well, that reflects well 
on you.  But more importantly, it allows you to have made a difference to others. 
 
 8.  Set the example for all.  For enlisted, remember that most officers value your mentorship, and many will 
emulate the leadership examples you set.  Make those examples good examples. 
   
 9.  Study leadership.  Read about different philosophies, solicit feedback from people you trust, observe and 
learn from leaders in action, and commit to being a leader. 
  
Above all, keep it challenging, keep it fun, and don't forget about those at home who love you! 
 

Chief Master Sergeant Deborah Wilson 

CMSgt Deborah K. Wilson recently retired after 24 years of service both in the United States Navy and the United States Air Force.  Her 
last position was as Law Office Manager for Eighth Air Force, Barksdale AFB, LA.  In that capacity she managed all paralegal and ad-
ministrative support to a ten-attorney staff advising the three-star NAF commander on a wide range of military justice, operations law, and 
civil law matters.  She began her military career as an Ocean Systems Technician with the U.S. Navy and went on to serve in a variety of 
capacities as an Air Force paralegal both stateside and overseas.  Chief Wilson and her husband, Brian, are retiring in Benton, LA.  Best 
wishes to the entire Wilson family! 
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A lthough Air Force counsel often describe 
courts-martial as either “litigated” or “not 
litigated”, there is in military practice no 
such thing as an unlitigated trial.  Unlike 

civilian trials, convictions always provide an opportu-
nity for counsel – and frequently the more junior coun-
sel involved – to present argument.  Indeed, although 
some cases may involve countless witnesses and 
scores of exhibits, others may involve no testimony 
and only minimal evidence.  The one constant in every 
military case resulting in a conviction is the sentencing 
argument.  It is, therefore, a fundamental opportunity 
for litigators, especially new ones, to hone their advo-
cacy skills.  Yet despite the sentencing argument’s 
critical importance, there appears to be only limited 
overall guidance on the law governing this pivotal 
area.    
   What follows is an attempt to present an introduction 
to the legal “do’s and don’ts” of sentencing arguments.  
Hopefully it will provide SJAs anxious to train new 
judge advocates and junior counsel alike with some 
important background in this fundamental area of 
courts-martial practice.1      

Where to Begin? 
   The Manual for Court-Martial provides the best 
starting point for this analysis.  Rule for Courts-
Martial (R.C.M.) 1001(g) Argument states,  
 

After introduction of matters relating to 
sentence under this rule, counsel for the 
prosecution and defense may argue for an 
appropriate sentence.  Trial counsel may 
not in argument purport to speak for the 
convening authority or any higher author-
ity, or refer to the views of such authorities 
or any policy directive relative to punish-
ment or to any punishment or quantum of 
punishment greater than that court-martial 
may adjudge.  Trial counsel may, however, 
recommend a specific lawful sentence and 

may also refer to generally accepted sen-
tencing philosophies, including rehabilita-
tion of the accused, general deterrence, 
specific deterrence of misconduct by the 
accused, and social retribution.  Failure to 
object to improper argument before the 
military judge begins to instruct the mem-
bers on sentencing shall constitute waiver 
of the objection.2    

As presently written, R.C.M. 1001(g) codifies several 
developments stemming from appellate court deci-
sions.3  However, its terms also leave much room for 
discussion and debate, and the analysis of those issues 
will be the continuing focus of this article.   

Burden of Proof and Order of Argument 
   Unlike proof of charges during trial on the merits, 
there is no burden of proof on either party during sen-
tencing proceedings, unless the sentence could include 
capital punishment.4  Therefore, although trial counsel 
can allude to the defense’s failure, for example, to 
show the impact of a punitive discharge,5 this is the 
first of many areas where caution is advised.  The ab-
sence of a burden of proof for the government does not 
necessarily create one for the defense, and any sugges-
tion the defense is obliged to produce evidence is al-
most certainly improper.  For example, suggesting the 
members discount defense evidence of financial hard-
ship because the accused “failed to prove” he lacked 
money could bring unfavorable appellate scrutiny. 
   On a related issue, either counsel may comment 
upon the opponent’s argument in an attempt to show 
why it is not persuasive.6  However, counsel should 
not comment on matters not introduced before the 
members or on facts in others cases.7  It would be 
equally improper for a trial counsel to comment about 
what she had seen opposing counsel do in other cases.8  
Though counsel may presume a judge-alone forum 
relaxes this rule a little bit, both counsel “should al-
ways conduct themselves with the same high standards 
in arguing to a military judge as they would in arguing 
to a court constituted with members.”9 
   Closely related to the issue of burden is the question 
of who gets to argue and when.  Rule for Court-
Martial 1001(a)(1) states trial counsel’s sentencing 
argument will “ordinarily” precede defense coun-

Fine Lines and Sharp Points –  
The Nuances of Proper Sentencing Argument  

Major Adam Oler 

Major Adam Oler (B.A., The New College of Florida; J.D., Stetson 
University College of Law) is currently a Military Judge in the 
European Circuit.  He has held positions as an Area Defense Coun-
sel, a Circuit Defense Counsel, and an Appellate Government Coun-
sel.  He is a member of the Florida Bar. 

LEAD ARTICLE 
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sel’s,10 followed by rebuttal arguments in the discre-
tion of the military judge.11  Trial counsel should not 
ordinarily be allowed to choose whether to argue first 
or last and a military judge commits procedural error 
by leaving the trial counsel with the alternative.12    
   Furthermore, if trial counsel is offered rebuttal argu-
ment, the defense attorney must be offered surrebut-
tal.13  As a general rule, there is no right of govern-
ment counsel to present rebuttal argument, and the 
trial judge’s decision to permit it depends upon 
whether the trial counsel intends to “address only mat-
ters newly raised by the defense in its sentencing argu-
ment.”14  The Navy-Marine Corps Court of Military 
Review has specifically held that before making his or 
her ruling, the military judge must first discern the 
prosecutor’s true, legitimate interest in rebutting mat-
ters raised by the defense and resolve whether the sub-
stance of the defense counsel’s argument justifies ad-
ditional “explanation or counteraction,” or whether the 
rebuttal argument would be merely a “modified recita-
tion” of the Government’s previous argument.15  Ar-
guably, as far as the Navy-Marine Court is concerned, 
until the military judge has heard the defense counsel’s 
sentencing argument, there is generally no means to 
determine whether a government rebuttal argument 
would be appropriate.16  There is some indication from 
the Air Force Court that this requirement is not quite 
so strict in Air Force practice, and that an Air Force 
military judge can, in his discretion, offer rebuttal so 
long as surrebuttal is offered to the defense.17   
 
Arguing for a Specific Sentence  
   As R.C.M. 1001(g) makes clear, counsel may argue 
for a specific sentence.  This includes arguing for a 
sentence which exceeds the limits of a Pretrial Agree-
ment.18  Counsel may not, however, argue sentences 
from other cases since, as the Court of Military Ap-
peals stated forty-five years ago, “sentences imposed 
on other persons involving different facts do not add to 
the seriousness of the crime committed, nor do they 
aid the court in fitting the punishment to the person on 
trial.”19 
   In addition to the caveats imposed by R.C.M. 
1001(g), there are ethical limits upon what sentences 
counsel may ask for.  Counsel have obligations of can-
dor towards the courts-martial before which they ap-
pear20 and cannot interfere with the military judge’s 
responsibility to determine in a meaningful way an 
appropriate sentence in a misleading manner.21  This is 
rarely an issue, but one counsel should nonetheless be 
wary of. 
   Finally, when recommending a specific sentence, it 
is improper for trial counsel to argue the convening 
authority has already considered mitigating and ex-

tenuating factors when he or she decided to refer the 
case to a special court-martial.22  In general, comment-
ing that an accused could or should have been at a 
general court-martial (and has thus already received a 
lighter punishment) is never appropriate.  Counsel 
should limit such comments to the authorized punish-
ments of the venue in which they find themselves. 
 
Punitive Discharges are Punishment, not Retention 
Decisions   
   Doubtless, one seemingly counterintuitive matter 
concerns arguments for punitive discharges.  Though 
awarding as a “discharge,” members are not supposed 
to consider the matter of retention in arriving at their 
decision.  Even the accused was not allowed to raise 
the “collateral” matter of retention until a trio of 
C.A.A.F. opinions in 1998 changed the landscape.23  
Arguably, there is still confusion over what constitutes 
permissible comment in this area.24  Nonetheless, cer-
tain general principles have emerged and must be ad-
hered to.  Chief among them is the need for prosecu-
tors to focus on the issue of punishment as opposed to 
retention.25  Trial counsel cannot attempt to “mislead 
the members” by painting a punitive discharge as a 
simple labeling of the accused’s service and must not 
attempt to blur the distinction between a punitive dis-
charge and an administration separation.26  The focus 
must be on the former and it is error for trial counsel to 
suggest to the members that if they do not give the 
accused a punitive discharge he will be working for 
someone else in the Air Force.27  Even if the accused 
is so close to his normal separation date he would re-
ceive an honorable discharge if no punitive discharge 
is adjudged, trial counsel cannot argue the point.28  On 
the other hand, where an accused is “knocking on re-
tirement’s door,” a trial counsel may properly argue 
that failure to adjudge a punitive discharge will result 
in member’s retirement.29   
   This particular area of the law is extremely nuanced.  
It is easy to blur the line when for example, a trial 
counsel comments that an accused’s behavior makes 
him unsuitable for military service and that his com-
mission should be taken away.30  In such cases, the 
appellate courts will examine the trial counsel’s argu-
ment as a whole and determine whether the prosecu-
tor’s focus is improperly on whether an accused 
should be retained as opposed to whether the serious-
ness of the offense warrants a punitive discharge.31 
 
Arguing the Five Sentencing Principles 
   The often cited principles of sentencing discussed in 
R.C.M. 1001(g) are well-rooted in American jurispru-
dence.  In Williams v. New York, Justice Black au-
thored a unanimous opinion discussing the evolution 

LEAD ARTICLE 



8 The Reporter / Vol. 32,  No. 2 

of sentencing from mere retribution to its more 
enlightened purposes today.32   Written just before the 
promulgation of the UCMJ, Williams outlined four of 
our current sentencing principles, and implicitly in-
cluded the fifth (specific deterrence).33  Justice Black 
also noted these factors inherently require a “study of 
each case upon an individual basis,”34 the very basis of 
the military’s sentencing system.    
   Of the five principles, the one requiring most careful 
treatment is general deterrence.  The focus of consid-
erable appellate discourse in the late 1970s and early 
1980s, at one point the Court of Military Appeals cre-
ated a rule resulting in “the discarding of the time-
honored concept . . . of the factor of general deter-
rence.”35  The court feared focus upon general deter-
rence defeated the purpose of individualized sentenc-
ing.  Instead of predicating a sentence upon factors in 
aggravation, the court concluded consideration of gen-
eral deterrence would result in sentences “not sup-
ported by testimony and which operate as a one-way 
street against the accused [because he] cannot possibly 
rebut [them] by any reasonable means.”36  
   Although the court reinstated general deterrence as a 
proper factor for consideration in sentencing, it re-
mains well-established law that general deterrence is a 
matter to be included within the maximum punish-
ment, but is not a separate aggravating circumstance 
that justifies an increase in punishment beyond what 
would be a just sentence for the individual accused.37   
In argument, counsel should remember that “general 
deterrence is much criticized and cannot justify 
mechanistic imposition of stiff sentences,”38 and its 
effects have to be considered along with the individual 
circumstances of each accused.39   Put another way, an 
accused who is “being properly sentenced is not being 
made an example of for crimes committed by oth-
ers.”40   
   All of this means counsel are certainly permitted to 
discuss general deterrence in their arguments.  How-
ever, they must be careful not to make general deter-
rence the central theme of their argument or suggest a 
heavy penalty should be imposed primarily to serve as 
a deterrent to others.41  Repeated suggestions to the 
members that they “send the right message” or draw 
on their own experiences and “send the right message 
just like everyone else has” invites trouble.42  When 
counsel violate this precept, military judges may well 
want to instruct the members that they cannot increase 
an otherwise appropriate sentence for purposes of gen-
eral deterrence.  At the same time, by focusing on the 
need to send a message to the accused (i.e., specific 
deterrence), trial counsel can likely achieve the same 
goal without crossing this important line. 
Mendacity 

   Closely related to the sentencing principle of reha-
bilitation is the matter of mendacity.  An accused’s 
mendacity may be considered in sentencing, subject to 
certain restrictions.43  When sentencing is by members, 
the military judge must instruct the members that they 
may not consider trial counsel’s mendacity argument 
unless they conclude the accused did lie under oath 
and that such lies are, in the members’ mind, “willful 
and material.”44  Of critical importance, a trial counsel 
may comment on an accused’s perjury as it impacts on 
repentance and amenability to rehabilitation, but he or 
she cannot exhort members to increase the punishment 
for the false testimony itself.45     
   This, too, is an area involving a thin line.  The Air 
Force Court of Military Review once strongly cau-
tioned trial counsel “to choose their words carefully 
when making a ‘mendacious accused’ argument to 
insure that they do not slip over the line into a forbid-
den comment on an accused’s failure to admit guilt.”46  

The court held that using words such as “he cannot 
take responsibility for his actions” comes dangerously 
close to improper argument.47  For trial counsel making 
a mendacity argument, the best approach is to couch it 
specifically in the context of the accused’s potential 
for rehabilitation.  Defense counsel should be on the 
lookout for any implications beyond that. 
 
Arguing the Accused’s Failure to Plead Guilty or 
Accept Responsibility as Opposed to his Failure to 
Express Remorse 
   Another area fairly described as “a thin line” con-
cerns trial counsel’s ability to comment properly on 
the accused’s failure to express remorse.  This area is 
particularly complicated because it can often tread 
upon an accused’s Constitutional rights.  Though ap-
pellate courts will always look at the particular facts of 
each case,48 some general guidelines in this area are 
discernable.   
   Certainly, if an accused testifies or makes an 
unsworn statement and either expresses no remorse 
“or his expression of remorse can be arguably con-
strued as being shallow, artificial, or contrived, trial 
counsel may comment upon his lack of remorse.”49  

However, even with that precise foundation, the trial 
counsel can never comment on the accused’s right to 
remain silent.50   
   Counsel must, therefore, be very careful not to con-
fuse a failure to express remorse with a failure to ad-
mit guilt, something which has brought strong con-
demnation from the Court of Military Appeals.  In its 
view, such comments “convey the intolerable unspo-
ken message that it is proper to punish an accused who 
has put the prosecution to the test, not just for the 
crime itself, but also for inconveniencing the Govern-

LEAD ARTICLE 
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ment. . . .  An accused has a fundamental right to plead 
not guilty, a plea of not guilty is simply an exercise of 
an absolute Constitutional protection, and improper 
comment on this right is ‘intolerable.’”51 
   It would be similarly improper for a prosecutor to 
encourage members to punish an accused based on 
inconvenience of the court members or to somehow 
“validate” or reward the efforts of law enforcement 
officers through their sentence.52 
   Defense counsel and military judges are well-
advised to spot instances where counsel cross this line.  
It is, in fact, plain error to allow court members to de-
liberate on their sentence with an impression they can 
properly consider the fact an accused had not admitted 
guilt as evidence he was not rehabilitated.53   
   The bottom line is that while counsel may comment 
on an absence of remorse, they must steer well clear of 
comments on the accused’s right to plead not guilty or 
make the government prove guilt.  
 
Future Dangerousness 
   Trial counsel must also be careful to argue possible 
future dangerousness only where it can be based on 
reasonable inferences derived from the evidence.54  For 
example, where an accused sexually abused his two 
stepdaughters, it was proper for the trial counsel to 
argue the accused represented a possible danger to his 
2-year-old natural daughter.55  However, the use of 
pejorative terms, such as calling an accused a 
“predator” in absence of evidence to support that char-
acterization, is improper, especially when accompa-
nied by rhetorical questions to the members concern-
ing whether they could trust the accused patrolling 
their neighborhoods.56 
   A future dangerousness argument is not necessarily 
rendered improper merely because possible victims are 
mentioned, but counsel should be careful not to inter-
pose the members’ family into the class of people the 
accused could someday harm.57  Such arguments could 
also violate the so-called “golden rule,” the next area 
of discussion.   
 
Golden Rule/Inflammatory Argument 
   The foundation for the “golden rule” is the premise 
that trial counsel cannot “seek unduly to inflame the 
passions or prejudices of the court members.”58   Al-
though not every golden rule violation will result in a 
reversal, and courts will look at the facts of each case 
individually,59 counsel should be very careful in this 
area.  As a general premise, it is improper for the trial 
counsel to ask the members to picture themselves as 
the victim, or closely related to the victim, or put 
themselves in the shoes of the victim when they deter-
mine an appropriate sentence.60   

   For example, trial counsel cannot suggest that mem-
bers consider themselves as the helpless husband who 
witnesses the gang rape of his wife,61 and it is inappro-
priate for trial counsel to urge the court members to 
consider a victim as their child.62  It is equally im-
proper for a prosecutor to argue that an accused is 
stealing from the court members when he shoplifts 
from the Base Exchange.63  And although it is not nec-
essarily plain error to do so, counsel should be wary 
before using terms such as “traitor” when describing 
an accused’s conduct.64 
   On the other hand, it is entirely permissible for a 
prosecutor to ask the court to imagine the fear of the 
victim because such argument is analogous to asking 
the court members to consider victim impact evi-
dence.65 
   Trial practitioners need to know where this thin line 
rests because one changed word can be the difference 
between a proper argument and plain error.  If the line 
is crossed, military judges have a duty to interrupt and 
give corrective instructions.66   
 
Commenting on Race and Religion 
   One area where there is appropriately no thin line 
concerns arguments referring to matters of race.  
Clearly, counsel must avoid invocation of race in argu-
ment, and absent a logical basis for the introduction of 
race as an issue, and strong evidentiary support for its 
introduction, any such comment rises to the level of 
plain error.67  The intent of the trial counsel is not the 
issue; the sole question is whether the trial counsel’s 
comments might evoke racial animus.68  The Army 
Court of Criminal Appeals has found in this area that 
“more than just harm to the individual is involved . . . . 
There is harm to the integrity of the criminal justice 
system. . .we will not allow even a hint of this impres-
sion [of unequal justice] to be associated with a court-
martial proceeding.”69  More recently, C.A.A.F. noted 
that, while improper invocation of race in argument 
will be tested for prejudice (as opposed to applying the 
Army’s presumption of prejudice), “unwarranted ref-
erences to race or ethnicity have no place in either the 
military or civilian forum.”70   
   Though not necessarily constituting plain error, ar-
gument by either counsel appealing to “religious im-
pulses or beliefs as an independent source of higher 
law calling for a particular result” are also improper.71  

Therefore, counsel should normally steer clear of ref-
erences to ecclesiastical notions of proper punishment 
or directly quoting from the bible.  On the other hand, 
if an accused first introduces the matter of religion into 
a sentencing case, comment by trial counsel may, in 
that situation, become appropriate.72   
Arguing MOS/AFSC as an Aggravating Factor 
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   One area given significant attention by Air Force 
appellate courts concerns the degree to which, if ever, 
a trial counsel can comment upon an accused’s Air 
Force Specialty Code as a matter in aggravation.  Sim-
ply put, absent evidence that an accused’s crimes in 
any way affected his duty, such argument is impermis-
sible.73  It is, for example, improper for a trial counsel 
to use an accused’s position as a security forces mem-
ber “as a sword in the absence of a discernible connec-
tion between the duty assignment and the offense.”74  

On the other hand, if a security forces member uses his 
position as a cop to further his crime, trial counsel can 
fully argue abuse of position. 
   Similarly, it is improper for a prosecutor to argue 
that an airman-accused assigned to the base hospital 
damaged his community’s trust in the hospital unless 
the offenses charged were facilitated by the accused’s 
position in that hospital or he abused his status in com-
mitting them.75  
   Here, too, however, there are lines that must be rec-
ognized.  For example, notwithstanding the lack of a 
connection between the accused’s security forces 
status and his offenses, when the accused places his 
security forces duty performance in issue in his 
unsworn statement, the trial counsel may fairly com-
ment on that status.76   
   In addition, the abuse of position involved appar-
ently need only be reasonably inferred from the evi-
dence.  For example, where an SJA uses his position to 
convince a subordinate their improper relationship was 
appropriate, his SJA status becomes fair game.77  Such 
is all the more so if the accused’s integrity as the 
base’s chief legal officer was compromised by his 
misconduct.78 
   Distinct from the issue of an accused’s AFSC is the 
matter of his or her rank.  While commenting upon a 
member’s job may be problematic, referring to his or 
her status as a noncommissioned officer is not.   Be-
cause the NCO offender violates a “special trust,” 
when that NCO violates the UCMJ, his “NCO status” 
is, arguably at least, always an appropriate aggravating 
factor for consideration by the sentencing authority.79  

For similar reasons, referring to an officer-accused’s 
status would also be appropriate.   
 
Commenting on the Findings Evidence 
   For nearly 50 years, it has been axiomatic that trial 
counsel “may strike hard blows, but they must be fair” 
during argument so long as these arguments are rea-
sonably based on the evidence.80  Clearly, “a criminal 
trial is not a tea dance, but an adversarial proceeding 
to arrive at the truth [and] both sides may forcefully 
urge their positions so long as they are supported by 
the evidence.”81  Therefore, counsel may argue any 

reasonable inferences derived from the evidence.82 Just 
because a trial counsel subjects evidence to closer 
scrutiny than an accused may prefer, his argument 
does not automatically become improper.83   
   There are, of course, limits as to what can be argued.  
A trial counsel violates due process if he specifically 
asks members to not only consider an accused’s bad 
acts, but also to sentence him for them.84  It is also im-
proper for a trial counsel to argue an accused 
“knowingly jeopardized the lives of countless air 
crews by permitting known drug users to work on 
those planes, to work on mission-critical systems, sys-
tems that if they failed, could cause a major aircraft 
accident” in the absence of evidence that the accused 
was under the influence of drugs while on duty.85  

Once again, whether such an argument is improper, 
however, must be decided on a case-by-case basis.  
For example, because LSD has flashback risks, it is 
proper to comment on accused’s duty as an air traffic 
controller even when there is no evidence of on-duty 
drug use.86   
   Though trial counsel may have a different take on a 
case’s facts than those expressed by an accused during 
his unsworn statement, counsel must be wary when 
arguing contrary criminal theories.  “While it is proper 
for the trial counsel to argue the accused’s story is not 
credible,” her comments should be limited to evidence 
in the record and to such fair inferences as may be 
drawn there from.87   
   One area of recent development concerns arguing 
greater offenses when the accused has a PTA.  The 
Army Court once held that, even where such an infer-
ence may be drawn from the evidence, a trial counsel 
cannot argue a greater offense when a pretrial agree-
ment’s purpose explicitly establishes an accused is 
solely guilty of the LIO.88   
   Recently, however, the Court of Appeals for the 
Armed Forces clarified this point.  A trial counsel 
may, in some circumstances, now argue the greater 
offense of rape after an accused pleads guilty to as-
sault consummated by battery even when the plea was 
in accordance with a pretrial agreement.  Citing 
R.C.M. 811(e), the court noted that “nothing prohibits 
a trial counsel from presenting evidence as to aggra-
vating facts not expressly or implicitly covered by the 
stipulation.”89  Therefore, the court held that argument 
as to the occurrence of a rape not particularly ad-
dressed in the stipulation was not prohibited. 
   Certainly, the military judge must ensure the parties 
are arguing only those facts that are in evidence.  Fur-
thermore, it is plain error for a trial counsel to argue in 
sentencing “have you heard/did you know” questions 
as though they were facts in evidence and a military 
judge should, sua sponte, inform members of the error 
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if committed by the trial counsel.90   
 
Victim Impact in General 
   R.C.M. 1001(b)(4) (discussion) permits evidence in 
aggravation to show the social impact of a crime on 
“any . . . entity which was the victim of” that crime.  
Examples can include a victim’s family members or 
coworkers.  There is one distinction that should be 
recognized however, and that relates to where the of-
fense occurred.  In an Article 134 case, it is not error 
for the trial counsel to suggest members “consider the 
impact on the civilian community and how it has 
harmed their view of the military.”91  As noted earlier, 
since such argument is analogous to asking the court 
members to consider victim impact evidence, it is 
proper for a trial counsel to ask the court to imagine 
the fear of the victim so long as TC does not ask the 
court to place themselves in the position of the vic-
tim.92   
   The exception, however, appears to be impact upon 
foreign communities. Absent evidence that an ac-
cused’s crimes had an adverse impact on host country-
American relations, it is improper for a trial counsel to 
argue host-country relations were harmed.93 
   This limitation has apparently been in effect for 
quite some time, certainly since Vietnam.94  This limi-
tation on the consideration of host-county impact is 
limited, and does not apply, for example, to questions 
that may be asked by a military judge during a provi-
dence inquiry.95 Furthermore, some relaxation of the 
principle may be afoot.96   Nonetheless, counsel and 
military judges should be aware of the law in this area, 
especially those practitioners who are serving over-
seas.   
 
Commenting on the Accused’s Unsworn Statement  
   Another area subject to close scrutiny concerns com-
ments upon an accused’s unsworn statement.  Merely 
urging the court members to consider an unsworn 
statement for what it is [that is, an unsworn statement] 
falls within the boundary of fair prosecutorial com-
ment.97  Such comment may not, however, constitute 
an invitation for the court members to draw an adverse 
inference against the accused.  So, where a trial coun-
sel’s comments in argument emphasize the fact that, 
by making an unsworn statement, the accused pre-
vented “a full exploration” of his testimony, such re-
marks are improper and, upon objection by defense 
counsel, require cautionary instructions by the military 
judge.98  Along those same lines, it is also error for trial 
counsel to argue the accused, by choosing to make an 
unsworn statement in mitigation, did not subject him-
self to questioning by the members and counsel.99   
   Once again, this presents a thin line.  One approach 

would be for counsel who insist upon commenting on 
an unsworn statement to quote from the judge’s in-
structions and leave it at that.  The better approach 
may be not to comment upon it at all.  Either way, a 
military judge errs if he fails to instruct the court that 
no adverse inference can be drawn from the accused’s 
election to make an unsworn statement,100 an instruc-
tion that should always be given and repeated sua 
sponte if a trial counsel crosses the line. 
 
Commenting on Common Knowledge Matters – 
Who Really Knows What? 
   Standard 3-5.9 of the American Bar Association 
Standards for Criminal Justice states trial counsel may 
argue “matters of common public knowledge based on 
ordinary human experience.”101  Some matters are of 
such common knowledge that they may be addressed 
as fair comment in argument.  For example, where 
veracity and integrity are at issue, comment upon the 
honesty displayed by Washington and Lincoln is ap-
propriate, and where identification is at issue, the 
sometimes fallibility of eyewitness identification later 
belied by scientific evidence may be defense counsel’s 
best rationale.102 Counsel may also comment on con-
temporary history or matters of common knowledge 
within the community,103 though certainly some limits 
do apply.104 
   Where counsel sometimes cross the line, however, is 
when their comments on common knowledge also 
suggest the members consider matters of policy.  As 
noted before, comments on policy have no place in a 
proper sentencing case.105  Typically, appellate courts 
consider cases individually, but some helpful guide-
lines can be inferred from appellate decisions.   
   One such area concerns the phrase “war on drugs.”  
The “war on drugs” itself is clearly a matter of com-
mon knowledge,106 as are the serious, “menacing prob-
lems to any society associated with drug traffick-
ing.”107  Therefore, comments by trial counsel referring 
to an accused’s lengthy service “in an Air Force where 
everybody knows that drugs aren’t tolerated,” merely 
state an obvious fact.108  It is also well understood that 
the U.S. government is actively engaged in trying to 
keep illegal drugs from being smuggled into the 
United States, and that the armed forces play a part in 
that coordinated effort.109  A trial counsel may even 
properly argue drug trafficking is an enemy of the 
United States.110  
   General references to the “war on drugs” and the 
military’s intolerance for drug abuse are permissible 
because referring to military and national ‘intolerance’ 
to drug abuse does not suggest that any particular sen-
tence must be adjudged.111  That is, at least in the cases 
cited thus far, the counsel involved did not base their 
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arguments on an enforcement of policy basis.  By 
comparison, reading or inviting the court members’ 
attention to a policy directive issued by the Secretary 
of the Navy concerning drug abuse is a form of com-
mand influence and amounts to “general prejudice,”112 

because reference to departmental or command poli-
cies can create the appearance of unlawful command 
influence.113   
   In similar vain, repeated references to the “war on 
drugs” can cross over from proper comments on com-
mon knowledge to implicit suggestions of policy, even 
if the term “zero tolerance” is not used.114  Doubtless, 
any reference to policy matters is an area where coun-
sel are well advised to “tread lightly.”115   
   For similar reasons, referring in any capacity to a 
Convening Authority by name or otherwise bringing 
the Convening Authority into a sentencing argument is 
improper116 as is any reference to command policies 
“in a manner which in effect brings the commander 
into the deliberation room.”117   For example, speaking 
in euphemisms and attempting to bring into the delib-
eration room the Navy’s anti-drug policy as a factor 
for the members to consider is plain error.118 
   Certainly, not all references to policy during a sen-
tencing argument are improper.  Comment on policy 
can be proper to show an accused was aware of the 
Navy’s policy on sexual harassment; that the accused 
knew better, but only so long as the trial counsel is 
careful not in any way to suggest the policy requires a 
certain result or sentence.119   
   Another example of the thin line between proper and 
improper use of what could be labeled as “policy mat-
ters” concerns comment upon core values.  Again 
counsel should tread very carefully in this area, but at 
least two service courts have discerned there is nothing 
inherently prohibited about making reference to core 
values themselves.  Per the Air Force Court, because 
there is “nothing in the Air Force Core Values, 
‘relative to punishment,’ that incorporates a depart-
mental policy mandating a discharge or any other re-
sult,” mere reference to them does not constitute plain 
error.120  Similarly, the Navy’s core values (honor, 
courage, and commitment) do not constitute guidance 
from higher authority related to punishment but are, 
instead, “aspirational concepts which all Navy person-
nel are expected to know and follow.”121   
   In evaluating a trial counsel’s reference to core val-
ues, the test is not whether the core values are men-
tioned, but whether some sort of mandated or required 
punishment implicitly flows there from.  Military 
judges in particular must be highly attentive in this 
area because, when a trial counsel does cross the line 
and makes references to command policy, the judge 
risks reversal if he fails to give a sua sponte curative 

instruction to the members.  
 
Some Important Guidelines for Defense Counsel 
   Though much of this article focuses on guidelines 
largely impacting trial counsel, certain boundaries 
must be recognized by the defense practitioner.  One 
often-reviewed area concerns comment by the defense 
counsel either explicitly or implicitly suggesting the 
accused desires a punitive discharge.  Before engaging 
in such argument, the defense counsel not only has a 
burden to first get his client’s permission, he also must 
tell the military judge of his intended position.122  If the 
record is silent regarding an accused's desires, defense 
counsel may not concede that a punitive discharge is 
appropriate.123  Appellate courts will set aside the sen-
tence if there is some evidence in the record which 
fairly indicates that the accused desires to be retained 
in the service despite his conviction, and defense 
counsel argues or implies that a punitive discharge is 
an appropriate punishment.124 Where defense counsel 
asks for a punitive discharge contrary to the client's 
desires, there is ineffective assistance of counsel.125 

Though instances arise where courts have not found 
error in like situations,126 doubtless the best practice is 
to inform the military judge in advance whenever a 
defense counsel plans to argue for a punitive dis-
charge, either directly or by implication.   
   Furthermore, counsel must exhibit care whenever a 
punitive discharge or lengthy confinement are con-
ceded.  Last year, a divided C.A.A.F. addressed the 
issue of whether such concessions rise to the level of 
ineffective assistance of counsel.127 In her concurring 
opinion, Judge Crawford stressed the need for appel-
late courts to give appropriate deference to tactical 
decisions lest the courts “encourage counsel to be 
timid in employing pro forma sentencing arguments 
simply to avoid ineffectiveness claims.”128  Perhaps the 
best approach for military judges would be to ask de-
fense counsel whether concessions of a punitive dis-
charge or lengthy confinement are being made for 
legitimate tactical purposes.   
   It is never permissible for defense counsel to im-
peach the members’ findings during their argument.129  

Although the members may reconsider findings at any 
time prior to the announcement of sentence,130 the de-
fense counsel may not argue for reconsideration dur-
ing the sentencing phase of the court-martial and, in 
effect, relitigate the findings.131 During the sentencing 
phase of the trial an accused is permitted only to intro-
duce matters in extenuation and mitigation and is not 
permitted to challenge or relitigate the prior findings 
of the court.132  Defense counsel should accordingly 
restrict themselves in argument to those matters that 
explain the offense and its circumstances.133 
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   Finally, but perhaps most importantly, defense coun-
sel should carefully listen to each aspect of the trial 
counsel’s argument and must be prepared to object at 
all appropriate times.  On appeal, the legal test for 
improper argument is whether the argument was erro-
neous and failure to object to improper sentencing 
argument constitutes waiver of any error in the ab-
sence of plain error, a much higher standard for an 
accused to overcome.134   
   The area of sentencing argument is particularly nu-
anced and requires substantial attention by trial litiga-
tors.  The line between a proper “fair blow” and an 
improper comment is often quite fine.  Nonetheless, 
certain guidelines – some clearer than others – have 
developed and are well worth heeding.  Like every 
other aspect of court-martial litigation, however, the 
best way to learn the “do’s and don’ts” is through trial 
experience.  There is no substitute.    
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victim in the case. While noting that the Golden Rule argument is 
generally prohibited, the court examined the argument “in the con-
text of the entire court-martial” and found no error.  The court made 
this finding even though a timely objection had been made. 
60United States v. Meeks, 41 M.J. 150, 158 (C.M.A. 1994). 
61United States v. Shamberger, 1 M.J. 377, 379 (C.M.A. 1976). 
62United States v. Wood, 40 C.M.R. 3 (C.M.A. 1969). Both Wood 
and Shamberger, supra note 61, are highly instructive in this area 
and frequently serve as starting points for appellate court analyses of 
these matters. 
63United States v. Ortega, ACM 30776, p. 2 (A.F. Ct. Crim. App. 
Mar. 17, 1995) (unpub. op.). 
64United States v. Barrazamartinez, 58 M.J. 173 (C.A.A.F. 2003).  
The term “traitor” arguably carries with it a sense of betrayal by the 
accused to the very members who are due to sentence him.  See 
Judge Baker’s dissent for a convincing explanation as to why. 
65United States v. Edmonds, 36 M.J. 791 (A.C.M.R. 1993)  Edmonds 
is particularly helpful in distinguishing proper argument from those 
arguments condemned in Wood and Shamberger. See Edmonds at 
793.   
66See United States v. Williams, 23 M.J. 525 (A.C.M.R. 1986) 
(holding that judges must interrupt sua sponte whenever there is a 
fair risk that an accused’s substantive due process rights are im-
pacted, such as when a trial counsel incites the passion of the mem-
bers by inviting them to place their daughters as accused’s next 
victim.  For an example where the Air Force Court of Criminal 
Appeals cited a military judge’s timely sua sponte instructions as 
curing any potential error during trial counsel’s closing argument.  
See United States v. Hensley, ACM 34000, (A.F. Ct. Crim. App. Jun 
21, 2001) (unpub. op.). 
67United States v. Lawrence, 47 M.J. 572, 575 (N.M. Ct. Crim. App. 
1997).   

68Id. at 574. 
69United States v. Thompson, 37 M.J. 1023 at 1028 (A.C.M.R. 
1993). 
70United States v. Rodriguez, 60 M.J. 87, 89-60 (C.A.A.F. 2004). 
71United States v. Kirk, 41 M.J. 529 at 533 (C.G.Ct. Crim. App. 
1994). 
72United States v. Rodriguez, NMCCA 200200740 (N-M. Ct. Crim. 
App. Nov. 26, 2003) (unpub. op.).  Where accused had first intro-
duced matter of religion into sentencing case, it was not improper 
for TC to argue, “Render unto Cesar [sic] what is Cesar's [sic] and 
unto God what is God’s.”   
73United States v. Gruninger, 30 M.J. 1142 (A.F.C.M.R. 1990).  In a 
strongly worded admonishment to trial practitioners of the time, the 
Air Force Court noted, “Of late, we have reviewed several argu-
ments in which trial counsel seeks to secure an appropriate sentence 
by showing the appellant menaced the Air Force because of his or 
her duty. An argument of this sort might seem logically available to 
prosecutors in every situation. Such an approach ignores a line of 
respectable precedent from this Court cautioning that -- absent evi-
dence an accused's crimes in any way affected his duty -- such argu-
ment is impermissible.  (Citations omitted.).” Id.  The Air Force 
Court went on to stress its establishment of “viable precedents that 
are not simply institutional nostalgia” and specifically “urge trial 
practitioners to be cautious in this area.”  Id.  
74United States v. Chrystal, ACM 33361, p.5 (A.F. Ct. Crim. App., 
2000), citing United States v. Collins, 3 M.J. 518 (A.F.C.M.R. 1977) 
aff'd, 6 M.J. 256 (C.M.A. 1979).  Multiple Air Force Court opinions 
in this area rely upon Judge Orser’s analysis in Collins. 
75United States v. Goodson, 7 M.J. 888, 891 (A.F.C.M.R. 1990). 
76United States v. Diamond, ACM 3360, p. 4 (A.F. Ct. Crim. App. 
Aug. 12, 1999) (unpub. op.), pet. denied, 53 M.J. 13 (1999).   
77United States v. Alis, 47 M.J. 817, 826 (A.F. Ct. Crim. App. 1998).   
78Id.  In holding the trial counsel’s argument proper, the Air Force 
Court noted, “Confidence waned; rumors reached commanders on 
and off base who began to question the competency of the legal 
office and the integrity of the officer in charge.” 
79United States v. Everett, 33 M.J. 534 at 535 (A.F.C.M.R. 1979). 
80United States v. Doctor, 21 C.M.R. 252 at 259 (C.M.A. 1956).  
The court’s holding in Doctor is cited with great frequency in mili-
tary practice, often as the starting point for supporting a questionable 
argument.  Doctor itself relies on the Supreme Court’s decision in 
Berger v. United States, 295 U.S. 78 (1935). 
81See United States v. Rodriquez, 28 M.J. 1016, 1023 (A.F.C.M.R. 
1989) quoted in, United States v. Gillery, 56 M.J. 113 (C.A.A.F. 
2001).   
82See, e.g., United States v. Conway, 40 M.J. 859, 863 (A.F.C.M.R. 
1994), relying upon, Rodriquez, supra note 73, Doctor, supra note 
81 and Edwards, supra note 46. 
83Conway, supra note 33, at 863. 
84United States v. Weisbeck, 48 M.J. 570, 575-6 (A.C.C.A. 1998) 
(rev’d on other grounds, 50 M.J. 461 (C.A.A.F. 2000)).   
85United States v. Hansen, ACM 31908, p.2 (A.F. Ct. Crim. App. 
Oct. 1, 1996) (unpub. op.).   
86United States v. Adams, ACM 28314, p.2 (A.F.C.M.R. Apr. 23, 
1990) (unpub. op.).   
87United States v. Rutherford, 29 M.J. 1030 at 1031 (A.C.M.R. 
1990).   
88Id. 
89United States v. Terlep, 57 M.J. 344 at 348 (C.A.A.F. 2002).     
90United States v. White, 36 M.J. 306, 308 (C.M.A. 1993).   
91United States v. Siebe, ACM S29160, p.2-3 (A.F. Ct. Crim. App. 
Oct 31, 1996).   
92Edmonds, supra note 56, at 793.   
93United States v. Childress, 33 M.J. 602, 606 (A.C.C.A. 1991).   
94See, e.g., United States v. Boberg, 38 C.M.R. 199, 203-04 (C.M.A. 
1968), holding the trial counsel’s appeal to the members to consider 
the impact of the accused’s crimes on relations between United 
States military personnel and the Vietnamese community was im-
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proper.   See also, United States v. Cook, 28 C.M.R. 323 (1959); 
United States v. Mamaluy, 27 C.M.R. 176, 181 (1959), and United 
States v. Spence, 3 M.J. 831 (A.F.C.M.R. 1977).  Apparently, appel-
late courts have felt such arguments impossible to defend against 
and too prejudicial to be relevant.  Of course, if there is evidence to 
support trial counsel’s contention of host-country impact, argument 
may be permissible.  For example, host-country impact may well be 
relevant in an Article 134 offense in order to prove the service-
discrediting element.  See e.g., United States v. Joyner, 39 M.J. 965, 
967 (A.F.C.M.R.). 
95Id. at  967 (A.F.C.M.R. 1994). 
96United States v. Sherman, 32 M.J. 449 (C.M.A. 1991) suggests 
such argument may now be allowed in some circumstances.  See 
Joyner, supra note 95, at 967. 
97United States v. Breese, 11 M.J. 17, 24 (C.M.A. 1981). 
98United States v. Lewis, 7 M.J. 958 at 961 (A.F.C.M.R. 1979).   
99United States v. Murphy, 8 M.J. 611, 612 (A.F.C.M.R. 1979).   
Murphy is distinguishable from Lewis, supra note 99, because the 
defense counsel in Murphy sought to equate an unsworn with sworn 
testimony.  Nonetheless, the Air Force Court found error and reas-
sessed the sentence.   
100Id. 
101See, The Prosecution Function at 3.91 (2d ed, 1986) as cited in 
Meeks, supra note 51, at 158. 
102United States v. Turbeville, NMCM 200000889, p.6-7 (N-M. Ct. 
Crim. App. Nov. 21, 2001) (unpub. op.). 
103United States v. Kropf, 39 M.J. 107, 108 (C.M.A. 1994).   
104United States v. Fletcher, ACM 34945, (A.F. Ct. Crim. App., Feb. 
27, 2004) (unpub. op.), pet for review granted, 60 M.J. 326 
(C.A.A.F. 2004), (holding trial counsel’s references to prominent 
individuals who used drugs as a way to counter the servicemember’s 
character evidence constituted arguing facts not in evidence, but the 
comments were harmless given the strength of the case against the 
servicemember).   
105Rule For Courts-Martial 1001(g), Manual For Courts-Martial, 
United States (2002 Ed.) states, “A trial counsel may not, in a sen-
tencing argument, purport to speak for the convening authority or 
any higher authority, or refer to the views of such authorities.”  
106Barrazamartinez, supra note 65, at 174-7.   
107United States v. Poteet, 50 C.M.R. 73 at 76 (N.M.C.M.R. 1975).  
See also, United States v. Thornton, ACM S29598, (A.F. Ct. Crim. 
App. Jun. 20, 2000) (unpub. op.) (holding that trial counsel who 
argues an Air Force position that drugs are not tolerated merely 
states an obvious fact.) 
108United States v. Martin, 36 M.J. 739 at 742 (A.F.C.M.R. 1993). 
109United States v. Mahoney, ACM 34209, p. 20-1 (A.F. Ct. Crim. 
App. Dec. 13, 2001) (unpub. op.)  reversed on other grounds, 58 
M.J. 346 (C.A.A.F. 2003) (holding that when the trial counsel asked 
how would it look to the people involved in that effort if the accused 
was not appropriately punished for using an illegal drug, the trial 
counsel had made a perfectly appropriate argument, which would 
not inflame the members but merely orient them to one aspect in 
sentencing, punishment of the wrongdoer.”) 
110United States v. Turbeville, NMCM. 200000889, (N-M. Ct. Crim. 
App. Nov. 21, 2001) (unpub. op.).   
111Martin, supra note 109 at 742. 
112United States v. Allen, 43 C.M.R. 157 at 158 (C.M.A. 1971).   
113Kropf, supra note 104  at 108-9.  C.A.A.F. once again stressed 
this to “be an area in which trial counsel are well advised to tread 
lightly.  The danger of interjecting the command structure into the 
members' deliberations is ever present.  Likewise, defense counsel 
should be ever vigilant to object and seek a curative instruction 
where appropriate.”  Id. at 109-10. 
114See, e.g., United States v. Martin, NMCM 96 00201, p.4-7 (N-M. 
Ct. Crim. App. Feb 21, 1997) (unpub. op.), in which the court had 
“no difficulty concluding that trial counsel stepped over the line 
during his sentencing argument” where he emphasized that drug use 
cannot be “tolerated . . . in our Navy,” that “the Navy frowns upon 

drug use,” and that the members should “send the right message: 
drugs aren't tolerated, not on our watch.”   
115Id.   
116United States v. Sparrow, 33 M.J. 139 (C.M.A. 1991).  Comments 
such as these are “susceptible to a sinister interpretation.”  Id. at 141. 
117United States v. Grady, 15 M.J. 275 at 276 (C.M.A. 1983). It is 
the specter of command influence which permeates such a practice 
and creates “the appearance of impropriety influencing the court-
martial proceedings [which] must be condemned.”  Id. 
118Martin, supra note 115.  See also, United States v. Riddiough, 
NMCM 96 02472, p.5-8 (N-M. Ct. Crim. App. Apr. 29, 1997) 
(unpub. op.) holding a trial counsel committed plain error when he 
made repeated references to the Marine Corps’ “zero tolerance drug 
policy” and “did not even speak in euphemisms.”  The court found 
the trial counsel was trying to convince the military judge that it was 
his job to discharge the accused, whom he had convicted of using 
drugs.  His argument “attempted to bring into the deliberation room 
the Marine Corps’ anti-drug policy as a factor for the military judge 
to consider.” 
119United States v. Jimenez, NMCM 98 00755, p.5-7 (N-M. Ct. 
Crim. App. Jan. 20, 2000) (unpub. op.). 
120United States v. Thornton, ACM S29598, p.2-7 (A.F. Ct. Crim. 
App. Jun. 20, 2000) (unpub. op.).   
121United States v. Fortner, 48 M.J. 882 at 883 
(N.M.Ct.Crim.App.1998).  Failure to comply with the Navy’s core 
values does not necessarily require any specific punishment or dis-
position and it was therefore not improper for the trial counsel to 
argue the accused, by sexually abusing his 12-year-old stepdaughter, 
had fallen so far short of the standards expected of Navy personnel 
that a dishonorable discharge was appropriate.  Id.  
122See, e.g., United States v. Lyons, 36 M.J. 425, 427 (C.M.A. 1993).   
123Id. 
124Id. citing United States v. Volmar, 15 M.J. 339, 341 (C.M.A). 
125Lyons, supra note 123, at 427.  See also, United States v. Robin-
son, 25 M.J. 43 (C.M.A. 1987); United States v. Webb, 5 M.J. 406 
(C.M.A. 1978); and United States v. Holcomb, 43 C.M.R. 149 
(1971), all cited in, United States v. Burt, 56 M.J. 261 AT 
264 (C.A.A.F. 2002).    
126United States v. Bolkan, 55 M..J. 425 (C.A.A.F. 2001). 
127United States v. Quick, 59 M.J. 383 (C.A.A.F. 2004). 
128Id. at 388.  For another divided opinion addressing similar issues, 
see United States v. Pineda, 54 M.J. 298 (C.A.A.F. 2001). 
129United States v. Vanderlip, 28 M.J. 1070 at 1072 (N.M.C.M.R. 
1990).   
130R.C.M. 924 
131R.C.M. 1001(g).  See also, United States v. Teeter, 16 M.J. 68, 72, 
73 (C.M.A. 1983); United States v. Tobita, 12 C.M.R. 23 (C.M.A. 
1953), both as cited in Vanderlip, supra note 130, at 1072. 
132United States v. Brown, 13 M.J. 890 -1 (A.C.M.R. 1982).   
133Id. 
134United States v. Baer, 53 M.J. 235, 237 (C.A.A.F. 2000)  (holding 
the standard of review for an improper argument depends on the 
content of the argument and whether the defense counsel objected to 
the argument. The legal test for improper argument is whether it was 
error, and whether it materially prejudiced the substantial rights of 
the accused.  If the defense counsel fails to object or request a cura-
tive instruction, the court will grant relief only if the improper argu-
ment is plain error.”  United States v. McBee, ACM 35346, p.7-12 
(A.F. Ct. Crim. App. Jan 28, 2005) (unpub. op.).  See also, United 
States v. Toro, 37 M.J. 313 (C.M.A. 1993). If the plain error is of a 
constitutional dimension, the test for constitutional error is “whether 
the error was harmless beyond a reasonable doubt.” United States v. 
Walker, 57 M.J. 174, 178 (C.A.A.F. 2002) (citing Chapman v. Cali-
fornia, 386 U.S. 18, 24, 17 L. Ed. 2d 705, 87 S. Ct. 824 (1967)). 
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Jencks Act Application to Attorney Notes:  
When Work-Product Meets Witness Statement  

T his article discusses when attorney notes – 
of government or defense counsel – may be 
subject to disclosure under the Jencks Act 
and Rule for Courts-Martial (R.C.M.) 914.  

The Supreme Court has long recognized the necessity 
that “a lawyer work with a certain degree of privacy” 
and that, if unfettered discovery of attorney notes and 
memoranda were permitted; 
 

[M]uch of what is now put down in writing 
would remain unwritten.  An attorney's 
thoughts, heretofore inviolate, would not be his 
own. Inefficiency, unfairness and sharp prac-
tices would inevitably develop in the giving of 
legal advice and in the preparation of cases for 
trial.  The effect on the legal profession would 
be demoralizing.  And the interests of the cli-
ents and the cause of justice would be poorly 
served.1 

 
   But there are circumstances when attorney notes 
may be subject to disclosure, including when an attor-
ney’s notes of a witness interview constitute a witness 
“statement” for purposes of the Jencks Act. 
   Consider this scenario:  a prosecution witness is tes-
tifying at a court-martial.  Under direct examination, 
she describes seeing a man with short hair and wearing 
a red jacket enter a house.  After direct examination, 
defense counsel requests a session outside of the pres-
ence of the court members under Article 39(a) of the 
Uniform Code of Military Justice (UCMJ).  During the 
Article 39(a) session, defense counsel explains that he 
wants to challenge the witness’ recollection of the 
events.  Defense counsel requests and is provided an 
opportunity to question the witness during the Article 

39(a) session about a pre-trial interview conducted by 
government trial counsel.  In response to defense ques-
tioning, the witness testifies that the government trial 
counsel asked a number of detailed questions during 
her interview about the man seen entering the house, 
and took extensive notes.  Defense counsel then moves 
the court to order government trial counsel to produce 
a copy of the notes, arguing that the notes constitute a 
“statement” subject to disclosure under the Jencks Act 
and R.C.M. 914.  Must the notes be produced?  What 
if the government trial counsel took verbatim notes 
during the interview, read the notes back to the wit-
ness, and the witness initialed the statements attributed 
to her?   
   Disclosure of attorney notes under the Jencks Act 
will often be in tension with the attorney work-product 
privilege.  While not typical, attorney notes from a 
witness interview can constitute a witness “statement” 
subject to disclosure under the Jencks Act if certain 
factors are present, such as when the notes are taken 
verbatim and are signed by the witness.    
   If attorney notes are requested by one party and the 
other party opposes, the military judge will – as with 
any document claimed to constitute a witness state-
ment – determine whether any or all of the notes con-
stitute a statement subject to disclosure.  To the extent 
attorney notes constitute a witness statement subject to 
disclosure, those notes will not be deemed attorney 
work-product.  The Jencks Act and R.C.M. 914 pro-
vide for redaction of intermingled attorney notes that 
do not constitute a witness statement, such as an attor-
ney’s impressions or ideas.  The Jencks Act and 
R.C.M. 914 require striking the testimony of a witness 
if the party in possession of the witness’s statement 
elects not to comply with an order to produce the 
statement, and allows for dismissal if the government 
refuses to comply with an order to produce a statement 
and dismissal is in the interest of justice. 
 
Jencks Act and R.C.M. 914 
 
Jencks v. United States 
   In Jencks v. United States,2 the president of a mine, 
mill and smelter workers union challenged his convic-
tion for making false statements regarding Communist 
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Party affiliation.  The government case was based 
largely on the testimony of two witnesses who ob-
served the union president’s activities.  The two wit-
nesses were paid by the FBI to report Communist 
Party activities.  Prior to trial, the witnesses submitted 
reports to the FBI of activities allegedly participated in 
by the union president. At trial, the defense moved the 
court to order the prosecution to produce the reports 
for potential use in cross-examining the witnesses.  
The prosecution opposed, arguing that there was no 
foundation for inconsistency between the witnesses’ 
testimony and the witness’s earlier reports.  The trial 
court denied the motion.  The Fifth Circuit Court of 
Appeals affirmed, upholding the denial of the witness 
reports and the conviction.   
   The Supreme Court reversed, holding that the lower 
courts erred in requiring a preliminary foundation of 
inconsistency.  Noting the “crucial nature” of the wit-
nesses’ testimony and that impeachment of the testi-
mony was “singularly important” to the defense, the 
Court explained: 
 

“Every experienced trial judge and trial lawyer 
knows the value for impeaching purposes of 
statements of the witness recording the events 
before time dulls treacherous memory. Flat 
contradiction between the witness’ testimony 
and the version of the events given in his re-
ports is not the only test of inconsistency. The 
omission from the reports of facts related at 
the trial, or a contrast in emphasis upon the 
same facts, even a different order of treatment, 
are also relevant to the cross-examining proc-
ess of testing the credibility of a witness’ trial 
testimony. 
 
Requiring the accused first to show conflict 
between the reports and the testimony is actu-
ally to deny the accused evidence relevant and 
material to his defense. The occasion for deter-
mining a conflict cannot arise until after the 
witness has testified, and unless he admits 
conflict, as in Gordon, the accused is helpless 
to know or discover conflict without inspect-
ing the reports.  A requirement of a showing of 
conflict would be clearly incompatible with 
our standards for the administration of crimi-
nal justice in the federal courts and must there-
fore be rejected. For the interest of the United 
States in a criminal prosecution ‘… is not that 
it shall win a case, but that justice shall be 
done….’”3  

 
   The Court held that the defense was entitled to an 

order directing production of the witness reports.  Re-
sponding to the government’s argument that 
“safeguarding the privacy of its files” was at stake, the 
Court held that a “criminal action must be dismissed 
when the Government, on the ground of privilege, 
elects not to comply with an order to produce, for the 
accused’s inspection and admission in evidence, rele-
vant statements or reports in its possession of govern-
ment witnesses touching the subject matter of their 
testimony at trial.”4   

 
Jencks Act 
   The Jencks decision carried broad implications for 
the government, and Congress acted quickly in 1957 
to codify and at the same time circumscribe its effect.  
As the Supreme Court explained in Palermo v. United 
States: 
 

“The decision promptly gave rise to sharp con-
troversy and concern. The day following our 
opinion the House of Representatives was told 
that the decision in Jencks posed a serious prob-
lem of national security and that legislation 
would be introduced. 103 Cong. Rec. 8290. The 
same day H. R. 7915, the first of eleven House 
bills dealing with what became the Jencks prob-
lem, was introduced in the House.  Defendants’ 
counsel began to invoke the Jencks decision to 
justify demands for production far more sweep-
ing than that involved in Jencks, and under cir-
cumstances far removed from those of that case, 
and some federal trial judges acceded to those 
excessive demands.  …  The Act was approved 
on September 2, and became law as § 3500 of 
the Criminal Code, 18 U. S. C.”5   

 
The Jencks Act, P.L. 85-269, 71 Stat. 595 (Sept. 2, 
1957),6 reads as follows: 
 
(a) In any criminal prosecution brought by the United 
States, no statement or report in the possession of the 
United States which was made by a Government wit-
ness or prospective Government witness (other than 
the defendant) shall be the subject of subpena, discov-
ery, or inspection until said witness has testified on 
direct examination in the trial of the case. 
  
(b) After a witness called by the United States has 
testified on direct examination, the court shall, on mo-
tion of the defendant, order the United States to pro-
duce any statement (as hereinafter defined) of the wit-
ness in the possession of the United States which re-
lates to the subject matter as to which the witness has 
testified. If the entire contents of any such statement 
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relate to the subject matter of the testimony of the wit-
ness, the court shall order it to be delivered directly to 
the defendant for his examination and use. 
  
(c) If the United States claims that any statement or-
dered to be produced under this section contains mat-
ter which does not relate to the subject matter of the 
testimony of the witness, the court shall order the 
United States to deliver such statement for the inspec-
tion of the court in camera. Upon such delivery the 
court shall excise the portions of such statement which 
do not relate to the subject matter of the testimony of 
the witness. With such material excised, the court shall 
then direct delivery of such 
statement to the defendant for 
his use. If, pursuant to such pro-
cedure, any portion of such 
statement is withheld from the 
defendant and the defendant 
objects to such withholding, and 
the trial is continued to an adju-
dication of the guilt of the de-
fendant, the entire text of such statement shall be pre-
served by the United States and, in the event the de-
fendant appeals, shall be made available to the appel-
late court for the purpose of determining the correct-
ness of the ruling of the trial judge. Whenever any 
statement is delivered to a defendant pursuant to this 
section, the court in its discretion, upon application of 
said defendant, may recess proceedings in the trial for 
such time as it may determine to be reasonably re-
quired for the examination of such statement by said 
defendant and his preparation for its use in the trial. 
  
(d) If the United States elects not to comply with an 
order of the court under subsection (b) or (c) hereof to 
deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall 
strike from the record the testimony of the witness, 
and the trial shall proceed unless the court in its dis-
cretion shall determine that the interests of justice re-
quire that a mistrial be declared. 
  
(e) The term “statement”, as used in subsections (b), 
(c), and (d) of this section in relation to any witness 
called by the United States, means-- 
   (1) a written statement made by said witness and 
signed or otherwise adopted or approved by him; 
   (2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is a sub-
stantially verbatim recital of an oral statement made 
by said witness and recorded contemporaneously with 
the making of such oral statement; or 
   (3) a statement, however taken or recorded, or a 

transcription thereof, if any, made by said witness to a 
grand jury. 
   The Supreme Court first interpreted the Jencks Act 
in Palermo, which involved a defense request for a 
memorandum prepared by an IRS agent summarizing 
an interview of a prosecution witness.  Noting Con-
gress’s intent that “only those statements which could 
properly be called the witness’s own words should be 
made available to the defense for purposes of im-
peachment,” the Supreme Court held that the trial 
court properly denied the request because the memo-
randum did not constitute a “statement” for purposes 
of Jencks Act.7   The Court observed that the Jencks 

Act provides the “sole standard 
governing production of the 
agent’s memorandum.”8  Finally, 
the Court expressed approval for 
an in camera determination by the 
trial judge where there is doubt 
whether production of a document 
is compelled by the Act because 
the “statute governs the produc-

tion of documents; it does not purport to affect or 
modify the rules of evidence regarding admissibility 
and use of statements once produced.”9   

 
R.C.M. 914 
   The Jencks Act provisions for the production of wit-
ness statements are procedural in nature, not eviden-
tiary.  Accordingly, the Jencks Act is implemented 
through rules of criminal procedure:  Federal Rule of 
Criminal Procedure 26.2 and its military counterpart 
R.C.M. 914.  R.C.M. 914, which mirrors the federal 
rule, provides: 
 
Rule 914.  Production of statements of witnesses  

(a) Motion for production. After a witness other 
than the accused has testified on direct examina-
tion, the military judge, on motion of a party 
who did not call the witness, shall order the party 
who called the witness to produce, for examina-
tion and use by the moving party, any statement 
of the witness that relates to the subject matter 
concerning which the witness has testified, and 
that is:  
(1) In the case of a witness called by the trial 
counsel, in the possession of the United States; 
or  
(2) In the case of a witness called by the defense, 
in the possession of the accused or defense coun-
sel.  
(b) Production of entire statement. If the entire 
contents of the statement relate to the subject 
matter concerning which the witness has testi-

“Disclosure of attorney 
notes under the Jencks Act 
will often be in tension with 
the attorney work-product 
privilege.” 
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fied, the military judge shall order that the state-
ment be delivered to the moving party.  
(c) Production of excised statement. If the party 
who called the witness claims that the statement 
contains matter that does not relate to the subject 
matter concerning which the witness has testi-
fied, the military judge shall order that it be de-
livered to the military judge. Upon inspection, 
the military judge shall excise the portions of the 
statement that do not relate to the subject matter 
concerning which the witness has testified, and 
shall order that the statement, with such material 
excised, be delivered to the moving party. Any 
portion of a statement that is withheld from an 
accused over objection shall be preserved by the 
trial counsel, and, in the event of a conviction, 
shall be made available to the reviewing authori-
ties for the purpose of determining the correct-
ness of the decision to excise the portion of the 
statement.  
(d) Recess for examination of the statement. Upon 
delivery of the statement to the moving party, the 
military judge may recess the trial for the exami-
nation of the statement and preparation for its use 
in the trial.  
(e) Remedy for failure to produce statement. If the 
other party elects not to comply with an order to 
deliver a statement to the moving party, the mili-
tary judge shall order that the testimony of the 
witness be disregarded by the trier of fact and that 
the trial proceed, or, if it is the trial counsel who 
elects not to comply, shall declare a mistrial if 
required in the interest of justice.  
(f) Definition. As used in this rule, a “statement” 
of a witness means:  
(1) A written statement made by the witness that 
is signed or otherwise adopted or approved by the 
witness;  
(2) A substantially verbatim recital of an oral 
statement made by the witness that is recorded 
contemporaneously with the making of the oral 
statement and contained in a stenographic, me-
chanical, electrical, or other recording or a tran-
scription thereof; or  
(3) A statement, however taken or recorded, or a 
transcription thereof, made by the witness to a 
Federal grand jury.  
 

   Both R.C.M 914 and Fed. R. Crim. P. 26.2 go a step 
further than the Jencks Act by establishing procedures 
for the production of defense witness statements as 
well as prosecution witness statements.10  The Jencks 
Act and R.C.M. 914 require striking the testimony of a 
witness if a party in possession of the witness’s state-

ment “elects” not to comply with an order to produce 
the statement, and allow dismissal if the government 
refuses to comply with an order to produce a statement 
and dismissal is in the interest of justice.11 
 
Production of Attorney Notes 

 
Work-Product Privilege 
   The Supreme Court has recognized the attorney 
work-product privilege  
 

“for certain materials prepared by an attorney 
‘acting for his client in anticipation of litiga-
tion.’  …  As the Court recognized in Hickman 
v. Taylor, 329 U.S. at 508, the work-product 
doctrine is distinct from and broader than the 
attorney-client privilege.  …  At its core, the 
work-product doctrine shelters the mental proc-
esses of the attorney, providing a privileged 
area within which he can analyze and prepare 
his client’s case.  But the doctrine is an in-
tensely practical one, grounded in the realities 
of litigation in our adversary system.  ...  Dis-
closure of an attorney’s efforts at trial, as surely 
as disclosure during pretrial discovery, could 
disrupt the orderly development and presenta-
tion of his case.”12   

 
However, attorney notes are subject to production un-
der the Jencks Act and R.C.M. 914 to the extent the 
notes constitute a witness “statement.” 

 
Jencks Act Production of Attorney Notes  
   The Supreme Court addressed whether attorney 
notes are subject to Jencks Act production in Goldberg 
v. United States.13  In Goldberg, the president of an 
insurance company challenged his mail fraud convic-
tion.  The key prosecution witness at trial was a co-
worker of the company president.  The co-worker tes-
tified as to the alleged fraudulent insurance policy 
scheme and transactions.  On cross-examination, the 
co-worker testified that he was interviewed by prose-
cution attorneys prior to trial, that the attorneys took 
notes during the interview, and that the attorneys 
would read their notes back to him and make any cor-
rections he requested.  At this point in the trial the 
defense moved, pursuant to the Jencks Act, for an or-
der directing the prosecution to produce their hand-
written notes of the interviews.  The trial judge denied 
the motion without reviewing the notes on the ground 
that the notes constituted attorney work-product.  The 
Ninth Circuit Court of Appeals affirmed on the sepa-
rate ground that the notes did not constitute a witness 
“statement” under the Jencks Act.  
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   The Supreme Court held in Goldberg that attorney 
notes may be subject to production under the Jencks 
Act if they fall within the statutory definition of 
“statement,” and remanded to the district court to 
make that determination.  The Court determined that 
“a writing prepared by a Government lawyer relating 
to the subject matter of the testimony of a Government 
witness that has been ‘signed or otherwise adopted or 
approved’ by the Government witness is producible 
under the Jencks Act, and is not rendered nonproduci-
ble because a Government lawyer interviews the wit-
ness and writes the ‘statement.’”14  The Court ex-
plained that production of such “statements” does not 
conflict with the attorney work-product privilege: 
   

“Proper application of the Act will not compel 
disclosure of a Government lawyer’s recordation 
of mental impressions, personal beliefs, trial 
strategy, legal conclusions, or anything else that 
‘could not fairly be said to be the witness’ own” 
statement. “If a government attorney has re-
corded only his own thoughts in his interview 
notes, the notes would seem both to come within 
the work-product immunity and to fall without 
the statutory definition of a ‘statement.’”  Saun-
ders v. United States, 114 U.S. App. D.C. 345, 
349, 316 F. 2d 346, 350 (1963) (Reed, J.).  Fur-
thermore, if a witness has for some reason 
“adopted or approved” a writing containing trial 
strategy or similar matter, such matter would be 
excised under § 3500(c) as not relating to the 
subject matter of the witness’ testimony or direct 
examination.  Thus, the primary policy underly-
ing the work-product doctrine - i.e., protection of 
the privacy of an attorney’s mental processes, 
United States v. Nobles, supra, at 238 - is ade-
quately safeguarded by the Jencks Act itself.”15   

 
   The Court further noted that “writings must be pro-
duced only to the extent they are ‘statements’” and 
that the Jencks Act “expressly provides a procedure 
for excising any matter not relevant to the witness’ 
direct testimony.”16  Finally, the Court observed:   
 

“[a] witness interview will, of course, involve 
conversation between the lawyer and the wit-
ness, and the lawyer will necessarily inquire of 
the witness to be certain that he has correctly 
understood what the witness has said.  Such 
discussions of the general substance of what the 
witness has said do not constitute adoption or 
approval of the lawyer’s notes within  
§ 3500(e)(1), which is satisfied only when the 
witness has “signed or otherwise adopted or 

approved” what the lawyer has written.  This 
requirement clearly is not met when the lawyer 
does not read back, or the witness does not read 
what the lawyer has written.”17 

 
   The Court of Appeals for the Armed Forces ad-
dressed the relationship between the attorney work-
product privilege and Jencks Act requirements with 
respect to attorney interview notes in United States v. 
Vanderwier.  In Vanderwier, defense counsel re-
quested notes of prosecution interviews of a govern-
ment witness.  The prosecution opposed, arguing all 
information in the notes relating to the witness inter-
views was given to the defense in “lead sheets” and 
the notes “were the prosecution’s personal work prod-
uct and not discoverable.”18  The defense did not re-
quest that the military judge review the notes in cam-
era, and the military judge denied the motion without 
reviewing the notes.  Citing Goldberg, the Court of 
Military Appeals noted that lawyer interview notes are 
subject to production under the Jencks Act when they 
relate to the subject matter of the testimony of a wit-
ness and have been “signed or otherwise adopted or 
approved by” the witness.19  The Court found the notes 
were not subject to production under the Jencks Act 
because there was nothing indicating the witness had 
adopted or approved the notes.20  The Court acknowl-
edged the “military judge could have requested to see 
the notes for an inspection before ruling on the mo-
tion,” but noted “the defense did not request that the 
judge inspect the notes.”21  Finally, the Court observed 
that, “[e]ven though liberal, discovery in the military 
does not justify unwarranted inquiries into the files 
and mental impressions of an attorney.”22   
 
Factors Considered by the Courts 
   Since Goldberg was decided, a number of courts 
have addressed whether attorney notes are subject to 
disclosure under the Jencks Act.  The courts consider 
whether the notes constitute a “statement” under the 
Jencks Act; i.e., whether the witness “signed or other-
wise adopted or approved” the notes or whether the 
notes constitute a “substantially verbatim” transcrip-
tion “recorded contemporaneously” with the witness 
interview.23  Courts rarely find that attorney notes of a 
witness interview constitute a Jencks Act statement.   
The factors frequently considered by the courts in-
clude: 
• Whether the notes are an essentially verbatim 

account of a witness interview or, conversely, are 
short or cryptic.24 

• Whether the notes are personal recollections or 
memoranda.25 
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• Whether the notes constitute reminders or mind 
joggers.26 

• Whether the notes evaluate the evidence or dis-
cuss legal or tactical considerations.27 

• Whether the attorney has done more than merely 
read notes back to a witness.28 

• Whether the witness reviewed the notes.29 
• Whether the witness signed the notes.30 
   
   Military practitioners should be aware that notes of 
witness interviews may be subject to disclosure when 
they meet the Jencks Act definition of a “statement.”  
This awareness should not chill thorough trial prepara-
tion, nor do the authors suggest that parties should 
routinely seek attorney witness interview notes.  As 
the Supreme Court explained in Goldberg, proper ap-
plication of the Jencks Act will not intrude upon attor-
ney work-product.  The discussion and examples 
above indicate most attorney notes would not consti-
tute a witness statement under the Jencks Act and, 
therefore, would not be subject to production.   
   There could be an occasion, however, when an attor-
ney would want to take interview notes in a manner 
likely to constitute a witness statement for Jencks Act 
purposes.  For example, a witness may say something 
during an interview that is of such value to the case 
that the attorney determines that getting the witness to 
sign or initial a verbatim quote is worth potential pro-
duction of the notes (or at least part of the notes, 
knowing that other parts of the notes may be subject to 
excision under R.C.M. 914(c)).  Similarly, there may 
be times when an attorney will want to voluntarily 
disclose notes of a witness interview prior to trial in 
order to resolve issues and avoid distractions or delays 
during trial.  Indeed, the Advisory Committee Notes to 
Fed. R. Crim. P. 26.2 advise that the “rule is not in-
tended to discourage the practice of voluntary disclo-
sure at an earlier time so as to avoid delays at trial.”31   
   Finally, military practitioners should also be mindful 
of independent discovery obligations, including the 
disclosure obligations set forth in R.C.M. 701.  For a 
recent discussion of general discovery obligations of 
military counsel, see Captain Christopher M. Schu-
mann, Why Can’t We All Just Get Along? The Discov-
ery Process and You, The Reporter, Vol 31, No. 3, 
September 2004, p. 20. 
 
___________________ 
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and which were never read back to or adopted by witness are not 
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PRACTICUM  
 
AFI 36-2911 ADDRESSES ISSUE OF RESPONSI-
BLE COMMANDER WHILE IN PCS STATUS 
   It’s the middle of the night when the phone rings.  
Your Wing commander tells you that a servicemem-
ber, AWOL from another base, has been apprehended 
nearby and is being held at your base confinement 
facility.  “That’s easy,” you say.  “Return him to his 
unit of assignment.”  Unfortunately, this servicemem-
ber was in PCS travel status when he went AWOL, 
and it is unclear which unit he belongs to.  What do 
you do?   
   Determining a member’s commander for military 
justice-related purposes seems simple, and for the most 
part, it is.  However, when a member who is absent 
without leave (AWOL) while in Permanent Change of 
Station (PCS) status is apprehended, determining the 
responsible commander can waste valuable time and 
cause unnecessary confusion. Because the commander 
at the member’s place of duty is responsible for con-
ducting a pretrial confinement review to determine if 
continued confinement is appropriate, it is imperative 
that clear-cut guidance be readily available. 
    The case of U.S. v. Stroud, 27 M.J. 765 (1988), is a 
prime example of the complications that may arise 
when an accused’s responsible unit is in question.  
Airman Timothy S. Stroud was in PCS status from 
Lowry AFB, Colorado to Torrejon AB, Spain, on 
leave en route when he went AWOL.  Instead of re-
porting to Torrejon AB, he got married and moved to 
Las Vegas, Nevada, where he was apprehended three 
months later.  Airman Stroud was returned to Lowry 
AFB and placed in pretrial confinement.  At trial, he 
pled guilty to being AWOL from Lowry AFB and was 
convicted. 
   On appeal, Stroud argued that his plea of guilty to 
being AWOL from Lowry AFB was improvident in 
that he had no legal obligation to return to that base.  
He relied on U.S. v. Pounds, 23 U.S.C.M.A. 152, 48 
C.M.R. 769 (1974), which held that once a service-
member had received orders to another base on a cer-
tain date, he no longer had any duty to remain at or 
return to his previous base of assignment.  In other 
words, he was absent from the place he was required 
to be (Torrejon AB) and not from his previous unit at 
Lowry, the unit set forth in the desertion specification.  
Stroud argued that there was a fatal variance between 
the allegations and the proof, in that he was convicted 
of absence from Lowry, when he was in fact absent 
from Torrejon. 
   At the time of U.S. v. Pounds, Air Force Manual 35-
15 set a specific date for transferring a member from 
the losing unit’s strength report to the gaining unit’s 

strength report, in order to ensure members were only 
counted once.  This meant that while the losing unit 
might be responsible for recording an unauthorized 
absence, it might not necessarily be the proper unit to 
name in the desertion charge.  On the other hand, the 
Manual for Courts-Martial, in discussing AWOL un-
der Article 86 of the UCMJ, provided, “A person un-
dergoing transfer between activities is ordinarily con-
sidered to be attached to the activity which ordered the 
report.”  Subsequently, Air Force personnel procedures 
were updated to specifically address members who 
absented themselves during PCS travel. 
   During the period of Stroud’s absence, Air Force 
Regulation (AFR) 35-71, Desertion and Unauthorized 
Absence, provided that “if the absence began while the 
member was in PCS travel status from CONUS to an 
overseas base and the member returns to a CONUS 
base other than the port of embarkation regardless of 
the length of absence… then the disposition is return 
to the losing unit.”  The court pointed out that AFR 35-
73 was specifically drafted to avoid the problems seen 
in cases like U.S. v. Pounds, and concluded that there 
was no fatal variance between the charge and the proof 
in this case, and that Stroud’s plea of guilty to an unau-
thorized absence from Lowry was provident.   
   A direct descendant of AFR 35-73, AFI 36-2911, 
Desertion and Unauthorized Absence, now provides 
clear guidance to follow when a member is returned to 
military control after absenting himself during a PCS 
move.  Table 4.1, Disposition of Members Returned to 
Control at Other Than the Unit of Assignment, lists 
several possible scenarios and provides the following: 
 
• If the absence began while the member was in 

PCS travel status from one CONUS base to an-
other, and the member has been returned to the 
military somewhere other than the gaining base 
(see note), the member is returned to the losing 
unit. 

 
• If the absence began while the member was in 

PCS travel status from one CONUS base to an-
other, and the member has been returned to the 
military at the gaining base, the member will re-
main at the gaining unit. 

 
• If the absence began while the member was in 

PCS travel status from CONUS to an overseas 
base and the member returns to the port of embar-
kation after an absence of 31 days or more (see 
note), or returns to a CONUS base other than the 
port of embarkation regardless of the absentee’s 
length (see note), the member is returned to the 
losing unit. 
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• If the absence began while the member was in 
PCS travel status from CONUS to an overseas 
base and the member returns to the port of embar-
kation after an absence of less than 31 days, or 
returns to an overseas base in the gaining theater, 
the member will continue to the gaining unit. 

 
• If the absence began while the member was in 

PCS travel status from one overseas base to an-
other or from overseas to CONUS and the mem-
ber has departed the overseas country of assign-
ment, the member will continue to the gaining 
unit. 

 
• If the absence began while the member was in PCS 

travel status from one overseas base to another or 
from overseas to CONUS and the member returns 
to the country from which absent, the member will 
return to the losing unit. 

 
*NOTE:  Exception:  If the gaining commander gave 
the member permission to report after the report not 
later than date (RNLTD), the member continues to the 
gaining unit. 
   The identification of an AWOL servicemember’s 
unit commander is critical.  When the member is in 
PCS status, this identification can be confusing and 
time-consuming.  Thanks to the clear guidance set 
forth in AFI 36-2911, you can provide this valuable 
information quickly and accurately.   
         

 
CAVEAT 
 
HOW GOOD WAS IT? 
   In accordance with R.C.M. 1106(d)(3), the staff 
judge advocate’s recommendation (SJAR) to the con-
vening authority must include, among other matters, 
“concise information” as to “[a] summary of the ac-
cused’s  … character of service.”  Usually, a staff 
judge advocate preparing the post-trial review fulfills 
this requirement by adopting the service characteriza-
tion supplied by the unit commander in transmitting 
the charges to the next superior commander.   
   In the recent case of United States v. Parsons, ___ 
M.J. ____ (A.F. Ct. Crim. App. 2005), the accused’s 
commander signed two transmittal documents relating 
to the accused, the first for the original charges and the 
second for subsequently discovered additional of-
fenses.  In the original transmittal, the commander 
described the accused’s prior performance and service 
as “nothing short of outstanding.”  In transmitting the 

second set of charges, the unit commander did not 
specifically characterize the accused’s service, but 
understandably spoke rather disparagingly about his 
conduct and its impact on the unit. 
   In his post-trial review, the SJA simply informed the 
convening authority that the accused’s service was 
“above average.”  On appeal, the accused asserted that 
was an incorrect characterization of his service.  In its 
decision, the Air Force court opined that despite the 
common practice of using characterization language 
from transmittal documents, there is no requirement 
that those documents serve as the sole source of that 
information.  The critical question, reasoned the court, 
is not whether the SJAR characterization fairly reflects 
the opinion of the commander in the transmittal docu-
ments, but whether the language used by the SJA fairly 
characterizes the accused’s service.  In this case, the 
court was satisfied that it did.  The bottom line is that 
the SJA is not obligated to adopt the description of the 
accused’s service used by the unit commander, but has 
the independent responsibility of providing a fair and 
accurate characterization in order to assist the conven-
ing authority in deciding the appropriate action. 
 
 
FULL DISCLOSURE 
   In the unpublished case of United States v. Rogers, 
ACM  35028 (A.F.Ct.Crim.App. 19 April 2005), the 
court addressed what it described as a novel issue in 
military law—whether the government was required to 
disclose impeachment evidence to the defense as a 
predicate to entering into a PTA.  The evidence in 
question related to whether the accused’s alleged sex-
ual assault victim had made prior reports of sexual 
assault against another person.  The Air Force court 
noted that although the Supreme Court has held that 
the United States Constitution does not require the 
Government to disclose material impeachment evi-
dence prior to entering a plea agreement with a crimi-
nal defendant, a military accused’s right to obtain fa-
vorable evidence is also grounded in statute.  In that 
respect, Article 46, UCMJ, 10 USC  § 846, provides 
that the trial counsel, the defense counsel, and the 
court-martial shall have equal opportunity to obtain 
witnesses and other evidence in accordance with regu-
lations the President may prescribe.  That statutory 
right is implemented by R.C.M. 701, which sets forth a 
liberal discovery policy in military justice in order to 
preclude “gamesmanship” and promote efficiency.  
Citing Drafter’s Analysis, Manual for Courts-Martial, 
United States (MCM), A21-35 (2000 ed.)  The court 
also noted that R.C.M. 705 governs PTAs and permits 
either the government or defense to propose terms or 
conditions “not prohibited by law or public policy.”  
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While it lists impermissible terms and conditions of 
PTAs for the protection of military accused, the Rule 
expressly allows an accused to waive “procedural re-
quirements such as the Article 32 investigation, the 
right to trial by court-martial composed of member or 
the right to request trial by military judge alone, or the 
opportunity to obtain the personal appearance of wit-
nesses in sentencing proceedings.” 
   The Air Force Court found nothing in the UCMJ or 
the RCMs that expressly requires the government to 
provide impeachment information to an accused before 
entering into a PTA.  In this case, the court found it 
significant that:  (1) the defense had not contended the 
government withheld evidence establishing the factual 
innocence of the accused regarding the offense to 
which he pled guilty; (2) the defense did not assert it 
had less than an equal opportunity to interview the 
alleged victim and inquire about whether she had made 
prior reports of sexual assault; (3) the government’s 
failure to disclose this information resulted from a 
misunderstanding not misconduct; and (4) there was 
no indication of government overreaching or games-
manship.  Finally, the court declined to engage in 
speculation about the effect the undisclosed evidence 
had on pretrial negotiations.   
   Based on the foregoing circumstances, the court con-
cluded the accused was not entitled to relief.   Despite 
the foregoing decision regarding impeachment infor-
mation, SJAs engaged in pretrial agreement negotia-
tions are well advised to insure that, in their dealings 
with the defense, they are able to pass the fairness test 
detailed above.  
 
 
ADMINISTRATIVE LAW 
 
THE ESTABLISHMENT CLAUSE AND  
RELIGIOUS EXPRESSION 
   Recently the Air Force has experienced an increase 
in the number of questions regarding the application of 
the Establishment Clause of the Constitution to spe-
cific workplace scenarios.1  More specifically, the 
questions have asked the extent to which military offi-
cers can endorse or address religion when acting on 
duty or in an official capacity.  Among the issues are 
the propriety of conducting prayers at staff or other 
official meetings, endorsing National Prayer Day, en-
couraging others to seek religious counseling, and ask-
ing others to “try out” a specific religion.  As the Su-
preme Court has recognized, there are no easy answers 
to some of these questions and each may turn and be 
answered differently based on the surrounding facts 
and circumstances.2   That is not to say that there are 

no general guidelines that can be expressed and ap-
plied in a common sense fashion.   
Freedom of religion is, of course, one of the principles 
underlying the Constitution.  At the same time free-
dom to practice one’s religion is recognized, it is also 
recognized that the government should not become 
unduly entangled with religion, nor should there be an 
official State sponsored or endorsed religion.  Conse-
quently, in addition to providing specifically for free-
dom of religion, the Establishment Clause limits the 
actions of the government in endorsing or hindering 
religious beliefs or non-beliefs. 
   Unlike private citizens, officers represent the Execu-
tive Branch of government.  In the largest sense, they 
are the “government” as government can only operate 
through the actions of its officers, officials and em-
ployees.  As with other areas of Constitutional applica-
tion, most notably that of freedom of speech, being a 
member of the military calls for a slightly modified 
application of the rights given under the Constitution.              
   The Supreme Court has repeatedly recognized that 
the military is, by necessity, a "separate society" in 
which the application of the Bill of Rights is 
"different" than for civilians.  It is differentiated pri-
marily because of a need for discipline and morale not 
experienced in society at large.3  For instance, in the 
freedom of speech area, it is well established that the 
speech of officers can be limited and they are prohib-
ited by Article 88 of the Uniform Code of Military 
Justice from using contemptuous language against the 
President and Congress at large, among other officials.  
Similarly, while individuals generally have the right to 
practice and profess their religious beliefs freely, indi-
viduals acting for the “United States” (government 
employees) are limited in what they can do to endorse 
religion or to "aid one religion, aid all religions or fa-
vor one religion over another."  Everson v. Board of 
Education of Ewing Township, 330 US 1, 15 (1947).  
Therefore, when expressing religious views in a public 
forum, all federal employees must be sensitive to the 
Establishment Clause requirement that expression not 
create the reasonable impression that the government 
is sponsoring, endorsing, or inhibiting religion gener-
ally, or favoring or disfavoring any particular religion.  
(See, Chaudhuri v. Tennessee, 130 F3d 232 (6th Cir, 
1997)).   
   Competing with the Establishment Clause is of 
course the Free Exercise Clause that extends freedom 
of the practice of religion to all.  The military freely 
accommodates the practice of religion and the Depart-
ment of Defense broadly recognizes the right of the 
individual to practice his or her religious beliefs (See, 
DoDD 1300.17, Accommodation of Religious Prac-
tices Within the Military Services).  The Religious 
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Freedom Restoration Act of 19935 together with the 
DoD guidance make it clear that, in general, for gov-
ernment to restrict accommodation, there must be a 
compelling government interest and a determination 
that no lesser form of government restriction will meet 
or accomplish the government’s interest.   Government 
interests that may require restrictions are generally 
safety, the need for uniformity to accomplish the gov-
ernment interest (e.g. training), and the need to main-
tain good order and discipline.  Given the diversity of 
the workforce and the beliefs of Airmen (Christians, 
Muslims, Jews, agnostics, atheists, etc.), there may be 
times when the practice of a particular religion, in the 
workplace will be incompatible with a compelling 
government interest.  Even the very broad right to 
practice one’s religion is bounded by competing socie-
tal interests.   
   Unlike private citizen, military members become a 
part of “government” and take an express oath to 
“uphold and defend” the Constitution.  That oath car-
ries with it an implicit acceptance that their freedom of 
religion will be slightly modified.  The extent to which 
the average officer understands this implicit accep-
tance is not known, as neither the oath nor commis-
sioning documents spell out the limited, but sometimes 
necessary, restrictions on the free practice of religion.  
Most officers appear to have an inherent, common 
sense knowledge that there may be limits on the use of 
their office to further or promote religion, but no for-
mal Department of Defense or United States Air Force 
guidance specifically addresses this point.     
   Undoubtedly, there will be times when expressions 
of personal faith are appropriate for Airmen, but every 
Airman needs to have an awareness that when, to 
whom, how, and under what circumstances they share 
their beliefs, makes a difference in judging the appro-
priateness of that expression.  Generally the more cap-
tive the audience, the more frequent the expression, the 
more official the occasion, and the greater the degree 
of command or supervisory authority the speaker exer-
cises over another, the greater is the danger that ac-
tions will be reasonably perceived to be an endorse-
ment of religion in violation of the Establishment 
Clause.  The more senior the officer or official, the 
greater is the danger that his or her actions will be per-
ceived to be an attempt to use his or her position to 
influence the behavior of other.  On the other hand, 
occasional expressions of faith or belief between peers, 
in an obviously unofficial setting or when the discus-
sion is obviously not official in nature, would seldom 
if ever be found in violation of the Establishment 
Clause.  The key is to have an awareness of the factors 
that must be considered.   
   Although it may be generally permissible to discuss 

ones’ faith or personal beliefs, commanders can place 
reasonable limitations on religious speech to preserve 
discipline and morale.  For example, proselytizing is as 
protected under the First Amendment’s Free Exercise 
Clause as other forms of religious speech, but prosely-
tizing on duty or in an official capacity serves no gov-
ernment or secular purpose, and can easily create a 
coercive environment for those who hold differing 
views.  Where the government can articulate a compel-
ling interest, which includes maintaining morale and 
discipline in the work place, proselytizing can be con-
trolled. 
   For example, no one has a right to use his or her offi-
cial office or grade to create a “bully pulpit” for fur-
thering religious or personal beliefs.6  If one co-worker 
proselytized to another co-worker about his or her 
“lack of faith,” to the point a reasonable person would 
believe the comments to be divisive or harassing, a 
commander would have clear authority to order that 
person to stop expressing his/her religious faith in the 
work place or during duty hours.  The 
“reasonableness” of the conduct would be fact depend-
ent, but the determination of whether or not the con-
duct is reasonable or unreasonable would not be sig-
nificantly different than other “reasonable man” deter-
minations under the law.  The one additional factor 
that must be considered is the mandate to use the least 
restrictive means to accomplish the compelling gov-
ernment purpose.    
   In short, the Establishment Clause places constitu-
tional limitations on complete freedom of religious 
expression and practices.  Understanding those limita-
tions and applying the appropriate standards to each 
fact-specific scenario will meet the compelling interest 
test and allow the practitioner to tailor the government 
response to meet the government’s interest in the least 
restrictive manner.      
 
1”Congress shall make no law respecting an establishment of relig-
ion or prohibiting the free exercise thereof…” (US Constitution, 
Amendment 1). 
2Walz v. Tax Commission of City of New York, 397 US 664, 668 
(1970)  
3"The military is, 'by necessity, a specialized society separate from 
civilian society.’" Parker v. Levy, 417 US 733, 743 (1974). 
542 USC § 2000bb  
6"Guidelines on Religious Exercise and Religious Expression in the 
Federal Workplace (Religious Freedom Restoration Act of 1993)" 
(August 14, 1997): Employees should be permitted to engage in 
private religious expression in personal work areas not regularly 
open to the public to the same extent that they may engage in nonre-
ligious private expression, subject to reasonable content- and view-
point-neutral standards and restrictions.  But employees must refrain 
from such expression when a fellow employee asks that it stop or 
otherwise demonstrates that it is unwelcome.  In their private time, 
employees may discuss religion with willing coworkers in public 
spaces to the same extent as they may discuss other subjects, so long 
as the public would reasonably understand the religious expression 
to be that of the employees acting in their personal capacities. 
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TORT CLAIMS AND 
HEALTH LAW 
  
RES GESTAE 
  The Medical Law Mini-Course will hold its 20th An-
niversary session at David Grant USAF Medical Cen-
ter, Travis AFB, California from 24-28 October 2005.  
This one week intensive course is geared to attorneys, 
paralegals, and healthcare risk managers who have 
significant contact with health law and medical mal-
practice issues.   Classes include lectures from the ma-
jor medical specialties, and also feature speakers from 
HQ USAF/SG and AFLSA/JACT who discuss medi-
cal claims processing and adjudication, quality assur-
ance, standards of care, HIPAA, and bioethical con-
cerns.  Notices will be sent later in the summer to the 
MAJCOMS for nominees from base legal offices.  
Local funding is required. 
 
VERBA SAPIENTI 
   The new Air Force and DoD policies on handling 
sexual assault include provisions for enhanced confi-
dentiality between the victim and designated health 
care providers/victim advocates.  This is being done to 
encourage victims to seek care and develop a greater 
sense of trust and confidence in dealing with such a 
traumatic event.  The new rules create many chal-
lenges for investigating agencies, commanders, health 
providers, and judge advocates as they balance the 
benefits of confidentiality with the need to protect 
safety and welfare of the installation and its personnel.  
Legal offices should be familiar with the new policies 
and seek appropriate guidance when there are concerns 
about how best to proceed or interpret policy provi-
sions. 
 
ARBITRIA ET IUDICIA 
   Accuracy in documentation is a life and death matter 
with medical records.  It is critical when writing dos-
ages in the record to clearly and distinctly indicate 
correct numerals, decimal points and routes of admini-
stration.   In a recent case reported in the media, a 
nine-month-old girl was given 10 times the dose of 
morphine (5 milligrams instead of .5 milligrams) she 
was supposed to have been given and died because a 
decimal point was misplaced in the record.  In another 
case, a three-month-old child was given a heart medi-
cation intravenously instead of by mouth because the 
physician did not indicate after the prescription that the 
dose was to be given “p.o.” (per os or by mouth).  The 
particular drug given is five times more potent when 
given intravenously, and this child died as well.  Elec-
tronic documentation may solve handwriting issues, 

but it also creates new potentials for error if a wrong 
number is typed in and not reviewed. 
 
  
ENVIRONMENTAL LAW  
 
RECENT AIR FORCE WIN HIGHLIGHTS DFE 
   A recent win in the Tenth Circuit Court of Appeals 
highlights the applicability of the Discretionary Func-
tion Exception (DFE) in environmental contamination 
cases.  On 26 April 2005, in Ross et al., v. United 
States, No. 04-6146, (10th Cir. 2005) LEXIS 7269, the 
Court affirmed the district court’s ruling that the dis-
cretionary function exception to liability under the 
Federal Tort Claims Act shielded the United States 
from liability for waste disposal practices at Tinker 
AFB.  In district court, plaintiffs argued the Air Force 
was negligent and created a public and private nui-
sance when hazardous substances, particularly tri-
chloroethylene (TCE), migrated in a plume from 
Tinker AFB’s landfill.  Plaintiffs’ argued the Air Force 
failed to properly dispose of waste, failed to stop the 
migration of TCE, and issued untimely and inadequate 
warnings to local residents.  In response, the United 
States filed a motion to dismiss for lack of subject mat-
ter jurisdiction, citing the discretionary function excep-
tion.  The district court granted the motion and dis-
missed the case.  In affirming the district court’s opin-
ion, the Court noted that the Air Force did not violate 
any mandatory statute and/or regulation and Air 
Force’s waste management decisions were grounded in 
public policy.   If you are addressing an environmental 
claim, the seven-point memorandum should address 
the applicability of the DFE.  For more DFE informa-
tion, see Aragon et al., v. United States, 146 F.3d 819 
(10th Cir. 1998).  However, also take a look at and 
compare with Prescott v. United States, 973 F.2d 696 
(9th Cir. 1992), which places the burden of establish-
ing the applicability of the discretionary function ex-
ception on the government, rather than on the plaintiff 
asserting jurisdiction.   

 
MOLD:  A DEVELOPING AND CHALLENGING 
LEGAL AREA 
   In the Air Force, mold issues requiring legal analysis 
are most often seen in the form of either a household 
goods claim or an environmental tort claim filed under 
the Federal Tort Claims Act (FTCA).   
   On 10 May 05, HQ USAF/ILE and HQ USAF/SGO 
jointly published the Air Force’s mold policy – 
"Interim Policy and Guidance for the Prevention, Sur-
veillance, and Remediation of Water Damage and As-
sociated Mold Contamination in Air Force (AF) Facili-
ties.”  This policy implements the best available tech-
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nical guidance and applies to all Air Force active, 
Guard, and Reserve installations.   
   Currently, there are no federal statutes or regulations 
addressing toxic mold, although EPA has developed 
some guidance. 
(http://www.epa.gov/iaq/molds/moldresources.html).  
On 14 Mar 05, the "United States Toxic Mold Safety 
and Protection Act of 2005 (the Melina Bill) was intro-
duced (109 H.R. 1269) to amend the Toxic Substances 
Control Act, the Internal Revenue Code of 1986, and 
the Public Buildings Act of 1959 to protect human 
health from toxic mold.  This bill previously was intro-
duced on 13 Mar 03 (108 H.R. 1268) and 27 Jun 02 
(107 H.R. 5040).  To get the text of the current bill, go 
to http://thomas.loc.gov/ and search using the word 
“Melina.” 
   The Melina Bill directs the Centers for Disease Con-
trol, the EPA, and the National Institutes of Health to 
jointly study the health effects of indoor mold growth 
and toxic mold.  It also directs the EPA to promulgate 
standards for preventing, detecting, and remediating 
indoor mold growth.  Similar to the current require-
ments regarding lead-based paint, the Melina Bill in-
cludes requirements for the following:  (1) lessors to 
inspect annually and notify occupants of the results; 
(2) the Secretary of HUD and the Administrator of 
EPA to promulgate mold hazard disclosure regulations 
with respect to housing offered for sale or lease; (3) 
the EPA to promulgate standards for the certification 
of mold inspectors, remediators, testing laboratories, 
and risk assessors; and (4) the Secretary to establish 
inspection requirements for existing public housing 
and mold construction standards for new public hous-
ing and buildings. 
   If faced with a mold issue, installation attorneys may 
obtain guidance from their MAJCOM environmental 
attorney and should immediately notify AFLSA/JACE 
of FTCA related mold claims. 
 

 
TRIAL NOTEBOOK 
 
Defining The Age of  A Minor 
Major Brian Thompson* 
 
   Nineteen-year-old Airman Smith’s 16-year-old girl-
friend, with whom he had a sexual relationship, emails 
him four digital pictures of herself in what can only be 
described as sexually explicit poses.  OSI agents find 
these pictures on Airman Smith’s home computer.   
   Can the Government charge him with possession of 
child pornography under Article 134?  In other words, 
under military law is it legal for a 19-year-old Airman 

to have consensual sex with his 16-year-old girlfriend, 
but illegal for him to view sexually explicit pictures of 
her?  Because under military law a “minor” is a person 
under the age of 16 years old, rather than 18 years old, 
the answer is no. 
   That the answer is “no” creates problems for past, 
present, and future Article 134 child-pornography 
prosecutions--sufficiency of the evidence, findings 
instructions, and Care1 inquiries are all potentially 
called into question.  But before discussing the poten-
tial effect, how we get to that no.   
 
Statutory Framework 
   The federal Child Pornography Protection Act 
(CPPA)2 criminalizes the possession of images show-
ing “minors” engaged in sexually explicit conduct.  In 
Ashcroft v. Free Speech Coalition,3 the United States 
Supreme Court held that the First Amendment requires 
that any prosecution under the CPPA be based on 
proof that the children involved are “real children,” i.e. 
not “virtual” child pornography, not images of persons 
that “appear to be” children.  In United States v. 
O’Connor,4 the Court of Appeals for the Armed Forces 
(CAAF) extended this holding to child-pornography 
charges brought under clause 3 (assimilated crimes) of 
Article 134. 
   Primarily due to the lingering constitutional issues 
surrounding the CPPA, the Air Force has been bring-
ing child-pornography cases under clause 1 
(prejudicial to good order and discipline) and clause 2 
(service discrediting) of Article 134.  The charge is 
usually a version of this: that the accused “wrongfully 
and knowingly possessed visual depictions of a minor 
engaging in sexually explicit conduct, which conduct 
was prejudicial to good order and discipline or of a 
nature to bring discredit upon the armed forces.”  Such 
charges are thus brought without reference to any con-
stitutionally suspect federal statute.5   
   Under the CPPA, a “minor” is defined as a person 
under the age of 18 years old.6  But this was not al-
ways the case.  Until 1984, the CPPA defined a 
“minor” as a person under the age of 16 years.7   Under 
military law, however, there is no similar overarching 
definition of the age of a “minor” or “child” for prose-
cutions under Article 134, or the entire UCMJ.  
Throughout the military, statutory law (i.e. the punitive 
articles), a “child” is by default defined as a person 
under the age of 16 years.  This is true of Article 120 
(carnal knowledge), Article 125 (sodomy), Article 128 
(assault upon child under 16 years of age), and Article 
134 (indecent acts or liberties with a child).  Plainly 
then, a non-§2252A, child-pornography prosecution 
under clause 1 or 2 of Article 134 criminalizes posses-
sion of images of persons under the age of 16 years.   
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Resolving Potential Ambiguity 
   But even assuming there is ambiguity in the lan-
guage of the statutory scheme on this point—i.e. that it 
is unclear what the age of a “minor” is for Article 134 
prosecutions—application of basic rules of statutory 
construction leads to the same answer.   
   In this regard, CAAF has long held that the whole 
panoply of rules of statutory construction applies when 
interpreting the punitive articles of the UCMJ.8  While 
there are more than a few such rules, the basic ones are 
well settled: “a court should interpret the statute as a 
coherent whole and give consistent meaning to terms 
throughout the statute.”9  To that end, “phrases within 
a single statutory section be accorded a consistent 
meaning,” and the court must read the statute as a 
“coherent whole,” being mindful that “the construction 
that produces the greatest harmony and the least incon-
sistency is that which ought to prevail.”10   
   In United States v. Brinston,11 CAAF summarized 
the applicability of these general principles in military 
law contexts: legislative intent in enacting a statute 
should be gleaned from the statute as a whole rather 
than from any of its parts, “the entire act must be read 
together because no part of the act is superior to any 
other part,” and “statutes in pari materia must be con-
strued together.”12   
   Reading all sections of the Act (the punitive articles 
of the UCMJ) as a coherent whole--“in pari materia”--
the UCMJ contemplates a “child” or “minor” being a 
person under the age of 16 years.  At every point 
where the age of a “minor” is an issue, even in Article 
134 itself, the UCMJ contemplates that age as under 
16 rather than 18 years.  Thus, interpreting the statu-
tory scheme to contemplate that a “minor” or a “child” 
is a person under the age of 16 years “produces the 
greatest harmony and the least inconsistency” and 
should be the interpretation that controls. 
   In fact, the Government itself has recognized that a 
“minor” or “child” for purposes of military law is a 
person under the age of 16 years old.  In 1999, the 
President issued an executive order amending the Mili-
tary Rules of Evidence to add Mil.R.Evid. 611(d) and 
the Rules of Courts-Martial to add R.C.M. 914A, both 
allowing for remote live testimony of a “child.”13   
   In United States v. McCollum,14 CAAF noted that 
the President made these changes to conform military 
law to federal law.  Then and now, 18 U.S.C. §3509 
established procedures for remote live testimony of a 
“child,” and defined a “child” as “a person under the 
age of 18.”15  But when the President promulgated 
Mil.R.Evid. 611(d) he defined “child” as “a person 
who is under the age of 16.”16  Neither McCollum, nor 
the Executive Order promulgating Mil.R.Evid. 611(d), 
detail why the age of “child” differs from federal 

“statutory” law (i.e. §3509) to military 
“administrative” law (i.e. Mil.R.Evid. 611(d)(1)).  The 
natural conclusion is that it differs because the Presi-
dent believed that under military law the age of a 
“minor” or “child” is one who is under 16 rather than 
18 years. 
 
Rule of Lenity 
   But even if someone could reasonably argue that the 
term “minor” in an Article 134 child-pornography 
charge is still ambiguous, that simply means the rule of 
lenity should apply.  The United States Supreme Court 
has long held that in situations where the judiciary is 
tasked with imputing to the legislature an undeclared 
will, any ambiguity is resolved most favorably to the 
accused.17  CAAF has adopted this “rule of lenity,” 
particularly when construing ambiguity in the punitive 
articles.18   
   Lenity is “reserved … for those situations in which a 
reasonable doubt persists about a statute’s intended 
scope even after resort to the language and structure, 
legislative history, and motivating policies of the stat-
ute.”19  But the real function of the rule of lenity is to 
read language to prevent surprises.20  This itself corre-
sponds to another “deeply rooted rule of statutory con-
struction”--that an interpretation that leads to absurd 
results should be avoided.21   
   Lenity resolves any remaining ambiguity in favor of 
the accused.  To the extent that the Government brings 
a charge under a military criminal statute (Article 
134), that charge must be consistent with what the 
statutory scheme criminalizes.  Here, that requires one 
to conclude that a child-pornography prosecution un-
der clause 1 and 2 of Article 134 criminalizes the pos-
session of images of persons under 16 years old, not 
those between 16 and 18 years old.  To say otherwise 
is to lead to absurd results.  To say that a “minor” for 
purposes of an Article 134 child-pornography charge 
is a person under the age of 18 years is to say that a 
service member could have sexual contact with a per-
son between the ages of 16 and 18, but could not look 
at a naked picture of the same person.  A young ser-
vice member in that position would undoubtedly be 
surprised at this result--applying the rule of lenity en-
sures that there is no such surprise.   
   Thus, whether by a plain reading or by application of 
the basic rules of statutory interpretation, the conclu-
sion is inescapable that under military law a “minor” is 
a person under the age of 16 years old.  That this is 
true raises more than just theoretical problems. 
 
The More-Than-Theoretical Potential Problems 
   The voluntariness of a guilty plea depends on an 
accurate discussion of the elements of the offense.  
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Defining a minor as a person under the age of 18 years 
old in a Care22 inquiry, when the law is that a minor is 
actually under the age of 16 years, should raise an is-
sue as to the validity of a plea.  Having instructed 
members that the age of a “child” is under 18 years 
old, when legally it should be under 16 years old, 
could likewise call into question guilty verdicts based 
on such erroneous instruction. 
   Admittedly, with the terrible pictures of very young 
children present in many child-pornography prosecu-
tions, this may not be an issue in every plea to or con-
viction of possession of child pornography.  But it is 
an issue in the more marginal cases, cases where the 
defense can raise a reasonable argument that the indi-
vidual depicted may appear to be young, but may actu-
ally be 16 years old or older.  With Tanner staging23 
based on the age of majority being 18 years old, factu-
ally it will be more difficult for the Government to 
prove in these weaker cases that the individual de-
picted is under the age of 16 years.   
   There does not seem to be a simple solution to this 
problem.  Simply charging under clause 3 of Article 
134 carries with it the remaining constitutional uncer-
tainty of the CPPA.  Charging under clause 1 and 2 of 
Article 134, but expressly defining the age of a minor 
as under 16 years old in the specification, raises its 
own issues as to the validity of such a charge.  How-
ever such problems are fixed, the answer is clear: un-
der military law a “minor” is a person under the age of 
16, rather than 18, years. 
 
_____________ 
 
*Major Brian Thompson (B.A., California State University—
Sacramento; J.D., Northwestern School of Law) is currently a Cir-
cuit Defense Counsel in the Eastern Circuit.  He is a member of the 
Oregon bar. 
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a reflection of practical experience in the interpretation of statutes: a 
legislative body generally uses a particular word with a consistent 
meaning in a given context.”)(quoting Erlenbaugh v. United States, 
409 U.S. 239, 243 (1972)). 
1364 Fed.Reg. 55,155 (9 October 1999). 
1458 M.J. 323, 330 (C.A.A.F. 2003). 
1518 U.S.C. §3509(a)(2). 
16Mil.R.Evid. 611(d)(1). 
17See Hughey v. United States, 495 U.S. 411, 422, (1990)(explaining 
that lenity principles “demand resolution of ambiguities in criminal 
statutes in favor of the defendant”); United States v. Reedy, 304 F.3d 
358, 368 (5th Cir. 2002)(citing Rewis v. United States, 401 U.S. 808, 
812 (1971)). 
18United States v. Miller, 47 M.J. 352, 357 (C.A.A.F. 1997); United 
States v. Cartwright, 13 M.J. 174, 176 (C.M.A. 1982)(“where there 
is some ambiguity growing out of congressional silence under the 
circumstances, the doubt must be resolved in favor of lenity.”); 
Brinston, 31 M.J. at 226. 
19Moskal v. United States, 498 U.S. 103, 108, (1990) (internal quota-
tion marks omitted); United States v. McNab, 324 F.3d 1266, 1276 
(11th Cir. 2003); United States v. Pearson, 321 F.3d 790, 791 (9th 
Cir. 2003). 
20See Staples v. United States, 511 U.S. 600, 619, (1994); United 
States v. Lange, 312 F.3d 263, 266 (7th Cir. 2002). 
21Diaz v. United States, 54 M.J. 880882 (N.M.C.C.A. 2000); United 
States v. Hodge, 321 F.3d 429, 434 (3rd Cir., 2003); United States v. 
Tinoco, 304 F.3d 1088, 1111 (11th Cir. 2002); Rowley v. Yarnall, 22 
F.3d 190, 192 (8th Cir. 1994). 
22United States v. Care, 40 C.M.R. 247 (1969). 
23Tanner staging is a pediatric tool, designed for estimating develop-
mental age for medical, educational, and sports purposes.  Though 
its use as a forensic tool has been widely criticized, even by Dr. 
Tanner himself, the model often underlies “expert” testimony as to 
the age of persons depicted in contested images. 
  
 
Defining The Age of  A Minor:  
A Different Point of  View 
Major Chuck Wiedie* 
 
   As Major Brian Thompson eloquently points out, 
there is a significant difference in the “age of consent” 
under the federal Child Pornography Protection Act 
and the Articles of the UCMJ dealing with sex crimes 
involving “children.”  While this author recognizes the 
issues this difference presents, I disagree that such a 
difference forecloses prosecution of a military member 
who possesses sexually explicit images of a 16 or 17 
year old.   Rather, these differences should be consid-
ered when determining whether to take disciplinary 
action against a person and, if so, the proper forum for 
such action. 
 
Does the UCMJ Define the Age of a Minor?   
   Under the UCMJ the age of consent for sexual activ-
ity is 16.  That is not in dispute.  The question is 
whether the UCMJ actually defines a “minor” or a 
“child” as one under the age of 16.  No express defini-
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tion can be found in the UCMJ.   
   Three Articles of the UCMJ expressly deal with sex 
crimes against “children.”1 One could argue (as Major 
Thompson does) that, by default, a child is defined as 
someone under the age of 16.  In this author’s opinion, 
however, this ignores a plain reading of the language 
of the subject Articles.   
   Article 120, UCMJ, defines carnal knowledge as 
“sexual intercourse under circumstances not amount-
ing to rape, with a person who is not the accused's 
spouse and who has not attained the age of 16 years.”  
The age of consent is provided in this definition but 
the terms “child” and “minor” are not used in the defi-
nition.  Furthermore, throughout Article 120, carnal 
knowledge is discussed in terms of sexual intercourse 
with a person who has not attained the age of 16 years.  
The term “child” is only used to describe a victim of 
carnal knowledge in two sections of the Article.  The 
term “child” appears under the definition of “force and 
lack of consent,” but deals with a “child of such tender 
years he or she is incapable of understanding the na-
ture of the act.”  This clearly deals with a child well 
under the age of 16 years.  The term “child” is also 
used in the maximum punishment portion of the Arti-
cle.  The Article distinguishes punishments for one 
who has committed carnal knowledge “with a child 
who, at the time of the offense, has attained the age of 
12 years” and one who has committed carnal knowl-
edge “with a child under the age of 12 years at the time 
of the offense.”   This use of the term “child” without 
providing a definition of the term does not create an 
ambiguity that must be read against the Government.  
Carnal knowledge is, by definition, sexual intercourse 
with a person under the age of 16 years and, thus, it is 
unnecessary to define the term “child.”  The simple 
fact that the drafters of the Article acknowledge that 
someone under 16 is a “child” does not mean, by de-
fault, that only those under the age of 16 years qualify 
as a “child” for purposes of the UCMJ.     
   Article 125, UCMJ, provides for different punish-
ments for consensual sodomy with (a) “a child under 
the age of 12 years”; (b) “a child who … has attained 
the age of 12 but is under the age of 16 years”; and (c) 
all others.  The drafters of the code, as evidenced by 
the increased maximum punishment for sodomy with a 
child under the age of sixteen, clearly attached signifi-
cance to that age.  Nonetheless, the fact that they re-
ferred to “a child … under the age of 16 years” leaves 
open the possibility of defining a “child” as someone 
under the age of 18 years for other purposes under the 
Code.  
   Similarly, Article 134, UCMJ, (indecent acts or lib-
erties with a child) clearly refers to acts with a “child 
under16 years of age.” (emphasis added).  The use of 

this particularized language distinguishes between the 
general definition of a child (under the age of 18 years) 
and the age under which these acts are criminal (under 
the age of 16 years).   
   While the drafters of the UCMJ clearly decided upon 
the age of 16 years as the age of consent for sexual 
activity (not amounting to sodomy), the plain language 
they chose to employ does not foreclose the use of a 
different age to address a different criminal act.  If the 
drafters wanted to so limit the definition of a “child,” 
they could have done so by defining a “child” as some-
one under the age of 16 years in the explanation sec-
tions of the respective articles.  They did not do so.  
Every reference to a “child” in the UCMJ clearly con-
tains qualifying language which makes it clear that the 
term is not limited to someone under the age of 16 
years.  The UCMJ refers to a “child under the age of 
16 years,”2 “a person under the age of 16 years,”3 a 
“child of such tender years”4 and commission of carnal 
knowledge (which by definition is sexual intercourse 
with a person under the age of 16 years) “with a 
child.”5   No where is the term “child” used in such a 
way to limit its application to only those under the age 
of 16 years.   
 
Child Pornography and Clauses 1 and 2 of Article 
134, UCMJ 
   As Major Thompson noted, the Air Force has, in 
some instances, been bringing child-pornography cases 
under clause 1 (prejudicial to good order and disci-
pline) and clause 2 (service discrediting) of Article 
134, UCMJ.  The benefit of charging a case this way is 
that it does not matter whether the child pornography 
in question is real or virtual, as long as the conduct in 
question is prejudicial to good order and discipline or 
service discrediting.  The criminality of an Article 134, 
UCMJ, clause 1 or 2 offense is the adverse impact 
upon the military service. It is not necessary that the 
conduct itself otherwise be a crime.  Many “non-
crimes” have been successfully prosecuted under 
clause 1 and 2 of Article 134, UCMJ.6   
   The fact that the UCMJ establishes 16 as the age of 
consent for sexual activity does not prevent the use of 
Article 134, UCMJ, clause 1 or 2 to charge child por-
nography.  If the Government is faced with a situation 
similar to the hypothetical presented by Major Thomp-
son, and a decision is made to take the case to court-
martial, the best course of action is to charge the of-
fense under 18 U.S.C. §2252A.  This is true for two 
reasons.  First, the victim is a real, identifiable minor.  
The reason the Air Force has generally chosen to 
charge a case under Article 134, UCMJ, clause 1 or 2 
rather 18 U.S.C. §2252A following the Ashcroft v. 
Free Speech Coalition7 decision is the difficulty of 
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proving the use of a real child in the pornography.  In 
Major Thompson’s hypothetical, this proof problem 
does not exist.  Second, an Article 134, UCMJ, clause 
1 or 2 charge may actually be harder to prove.  If the 
accused is engaged in a legal, sexual relationship with 
the person depicted in the pornography, the finder of 
fact may be unwilling to find, beyond a reasonable 
doubt, that the conduct is prejudicial to good order and 
discipline or service discrediting.   
 
The Military is Not Alone         
    The issue raised by Major Thompson is not unique 
to the military.  In fact, many states (including 
Alaska,8 Georgia,9 Hawaii,10 Kansas11 and Kentucky12 
to cite a few) define the age of consent for sexual ac-
tivity as 16 years old but define child pornography as 
sexually explicit images of children under the age of 
18 years. Even the United States Code establishes dif-
ferent ages for consent to sexual activity and the defi-
nition of child pornography.  18 U.S.C. §2252A de-
fines child pornography, in part, as sexually explicit 
images of a child under the age of 18, but 18 U.S.C. 
§2246 makes the age of consent for sexual activity 16 
years of age.   
   There is not an ambiguity in the law.  The differ-
ences reflect a conscious decision on the part of the 
states and the federal government to establish different 
age guidelines for dealing with child pornography and 
the sexual conduct of minors.   
   The Court in Ashcroft v. Free Speech Coalition rec-
ognized the difference in these laws, noting “[u]nder 
the CPPA, images are prohibited so long as the per-
sons appear to be under 18 years of age. This is higher 
than the legal age for marriage in many States, as well 
as the age at which persons may consent to sexual 
relations.”13  Nonetheless, the court did not strike 
down the portions of 18 U.S.C. §2252A that dealt with 
child pornography involving real children under the 
age of 18 years.   
   While the Court’s acknowledgement of the issue is 
far from conclusive on the issue, the Court’s failure to 
express any concern with the differences is persuasive 
argument that the Court does not view the difference 
as an issue.  Furthermore, at least one federal circuit 
court has addressed the issue and did not find the age 
distinctions to be unconstitutional.  
   In United States v. Bach,14 the 41-year-old defendant 
took pictures of a 16-year-old boy masturbating and 
engaging in oral sex.  As a result, he was charged with 
various violations of 18 U.S.C. §2252(a).  The defen-
dant argued on appeal that these photos portrayed non-
criminal, consensual sexual conduct because the boy 
was 16 and the age of consent under Minnesota and 
federal law is 16.  He contended that the images were 

protected by the liberty and privacy components of the 
due process clause of the Fifth Amendment under 
Lawrence v. Texas.15  The government responded that 
the relevant definition of a minor for the offenses in 
question is found in 18 U.S.C. §2256, which defines a 
minor as any person under the age of 18 years.  The 
government further asserted that Congress had a ra-
tional basis for criminalizing pornography involving 
this age group and that the defendant’s activities were 
not protected under the First or Fifth Amendments, 
pointing out that Lawrence did not involve a minor or 
the production and distribution of child pornography.16 
   The court rejected the defendant’s Lawrence argu-
ment and concluded “that the congressional choice to 
regulate child pornography by defining minor as an 
individual under eighteen is rationally related to the 
government's legitimate interest in enforcing child 
pornography laws, and that Bach's convictions for 
possessing, transmitting, and manufacturing any visual 
depiction produced using a minor engaged in sexually 
explicit conduct should be affirmed.”17   
 
More to Come?  
   Although its decision will not be binding on the mili-
tary, the Nebraska Supreme Court is set to weigh in on 
this issue in the very near future.  Todd Senters, a 31-
year-old former school teacher, was convicted under a 
state child pornography law for making a sexually 
explicit video of his 17-year-old girlfriend and former 
student.  Under Nebraska law, like the laws of many 
other states, it is legal to have sex with someone 16 
years of age or older but it is illegal to videotape the 
sex act if the person is under the age of 18. Senters has 
appealed his conviction relying primarily on the Su-
preme Court’s decision in Lawrence. Whatever the 
outcome, the publicity this case has generated should 
increase the frequency with which this issue is raised 
in the state and federal courts.     
   Although the UCMJ does not define a “child” or 
“minor” as someone under the age of 16 and the courts 
have yet to find the age distinction in the various stat-
utes unconstitutional, prosecutors should take the dif-
ferences in the law into consideration when making 
charging decisions.  Should a 19-year-old Airman be 
charged with possessing sexual explicit images of his 
17-year-old girlfriend when it is not a crime for him to 
have sexual relations with her?  The answer to that 
question must be driven by all of the facts of the par-
ticular case.  It may be that a court-martial is inappro-
priate under those circumstances.  Nonetheless, it is 
the position of this author that, under the current state 
of the law, the government is not precluded from 
bringing charges in such a case.   
   Because reasonable minds can differ on this issue, 
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defense counsel should continue to raise it and govern-
ment counsel should be prepared to address it. Until 
the Supreme Court expressly rules on the issue, it is 
far from settled.      
 
________________ 
*Major Chuck Wiedie (B.A., Ohio State University; J.D., University 
of Toledo) is currently an instructor in the Military Justice Division 
at the Air Force Judge Advocate General School.  He is a member 
of the Texas Bar. 
1Articles 120 (rape and carnal knowledge); 125 (sodomy) and 134 
(indecent acts or liberties with a child), UCMJ. 
2Article 125, UCMJ, paragraphs b(2); d(1); d(1)(b); e(2) and f; and 
Article 134, UCMJ, paragraph c(2).  
3Article 120, UCMJ, paragraphs a(b)(2); a(d)(1)(B); b(2)(c); c(2); 
and f; and Article 134, UCMJ, paragraphs b(1)(b) and b(2)(d).   
4Article 120, UCMJ, paragraph c(1)(b).   
5Article 120, UCMJ, paragraphs e(2) and e(3).  
6Offenses prosecutable under Article 133 and Article 134, UCMJ, 
clauses 1 and 2, include: cross-dressing (United States v. Guerrero, 
33 M.J. 295, 298 (C.M.A. 1991)); United States v. Davis, 26 M.J. 
445   (C.M.A. 1988)); making false statements about military opera-
tions to a high school assembly (United States v. Stone, 40 M.J. 420, 
424-25 (C.M.A. 1994)); asking strangers of the opposite sex inti-
mate questions about their sexual activities (United States v. Sulli-
van, 42 M.J. 360, 366 (C.A.A.F. 1995)); displaying a non-
pornographic magazine to a child (United States v. Orben, 28 M.J. 
172, 174 (C.M.A. 1989)); writing a sexually suggestive letter to a 
child (United States v. Hartwig, 39 M.J. 125, 130 (C.M.A. 1994));  
telling an enlisted service member how to avoid detection by uri-
nalysis (United States v. Norvell, 26 M.J. 477 (C.M.A. 1988)).  
7535 U.S. 234 (2002) 
8See, Alaska Stat. § 11.61.127 (2004) (defining child pornography as 
a depiction of a child under 18 years of age); Alaska Stat. § 
11.41.436 (2004) (making it a crime to engage in sexual penetration 
of a child under 16 years of age).  
9See, O.C.G.A. § 16-12-100 (2004) (defining a minor as under 18 
years of age for the purposes of child pornography statute); 
O.C.G.A. § 16-6-3 (2004) (defining statutory rape as sexual inter-
course with a person under the age of 16 years).  
10See, HRS § 707-750 (2004) (defining a minor as under 18 years of 
age for the purposes of child pornography statute); HRS § 707-
732 (2004) (defining the age of consent as 16 years for purposes of 
sexual contact).  
11See, K.S.A § 21-3516 (2005) (defining a minor as under 18 years 
of age for the purposes of child pornography statute); K.S.A § 21-
3504 (2005) (defining the age of consent for sexual activity as 16 
years).  
12See, KRS § 510.060 (2004) (make it a crime to use a minor under 
18 years of age in a “sexual performance”); KRS § 510.060 (2004) 
(setting the age of consent for sexual activity as 16 years).  
13Ashcroft at 247. 
14400 F.3d 622 (8th Cir. 2005) 
15539 U.S. 558, 156 L. Ed. 2d 508, 123 S. Ct. 2472 (2003) 
16Bach at 628.  
17Id. (the court further noted that “Congress changed the definition 
of minor in the child pornography laws in 1984 to apply to anyone 
under eighteen. It found that the previous ceiling of sixteen had 
hampered enforcement of child pornography laws. With that ceiling 
there was sometimes confusion about whether a subject was a minor 
since children enter puberty at differing ages.”) 
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R ecently, Air Force Instruction 90-301, In-
spector General Complaints Resolution, (8 
Feb 05) was significantly revised and re-
published.  Attorneys who advise on In-

spector General (IG) matters should review the in-
struction in detail.  Those, such as trial and defense 
counsel, who need to obtain IG records will find sub-
stantial changes to the release process.  Legal offices 
should review the changes with a mind to assisting 
commanders and IGs in training the installation popu-
lation on IG matters.   
   The instruction is primarily aimed at installation IGs, 
it streamlines and simplifies their processes.   Signifi-
cantly, the distinction between category I and category 
II investigations has been eliminated and the Report of 
Investigation (ROI) has been combined into a single 
format.  The Summary Report of Investigation has 
been eliminated and a thorough complaint analysis is 
now mandatory for all complaints.  
   
Protected Communications 
   The revision clarifies the definition of protected 
communications and who may receive them.  For ex-
ample, Command Chief Master Sergeants, First Ser-
geants, and their Air National Guard/Air Force Re-
serve equivalents are now designated, in addition to 
any person in the chain of command, as individuals 
entitled to receive protected communications. (para. 
3.16.1.2.1)  USAFA Cadets may also make protected 
communications to personnel assigned to the Cadet 
Counseling and Leadership Development Center.  This 
is a significant change and IGs, commanders, Staff 
Judge Advocates (SJAs), and servicing legal offices 
should work to ensure newly designated individuals 
understand whistleblower protections.    
 
Investigating Officers 
   There are several clarifications regarding the Investi-
gating Officer (IO).  The instruction now explicitly 
states that IGs and IG staff members should not be 
appointed as inquiry or investigation officers for com-

mander directed inquiries. (para. 1.27.3)   
   The instruction removes the prohibition of the IO 
being in the subject’s chain of command. (para 2.34.5)  
However, it reinforces the requirement that there must 
be either a separation of at least one level of command 
between the IO and the complainant and between the 
IO and subject(s) of the investigation or, that the IO be 
separated by functional assignment from the com-
plainant and the subject(s) of the investigation. (para. 
2.34.6)   
   Except in Senior Official investigations, the IO will 
be equal to or senior in grade to the subject of the in-
vestigation.  If a civil service employee is assigned as 
the IO, the IO will be of a civilian-equivalent or senior 
in grade to the subject. (para. 2.34.5)  Appointing Au-
thorities are now instructed that if an IO with the req-
uisite grade is not “reasonably available” for appoint-
ment, the Appointing Authority will request a written 
waiver from the MAJCOM/IG. (para. 2.34.5.2)   
   As in the past, an IO must be appointed in writing 
within three duty days of any verbal appointment, the 
investigation will be the IO’s primary duty, and ap-
pointing authorities must not appoint an IO who is 
retiring, separating, PCSing, or deploying within 180 
days of the appointment. (para. 2.34.7-2.34.9)  
 
Dismissing Complaints 
   When a complainant delays reporting beyond 60 
days of learning of the wrongdoing, no extraordinary 
circumstances justify the delay, and there is no special 
AF interest in the matters alleged, authority is now 
expressly provided for the IG to dismiss the complaint 
if, given the nature of the alleged wrongdoing and the 
passage of time, there is reasonable probability that 
insufficient information can be gathered to make a 
determination.  However, if it is possible to gather 
sufficient information, an investigation may be war-
ranted.  (Table 2.13, rule 3 and note 1)  IGs should use 
caution in such matters and consult with the SJA or 
servicing legal office. 
 
Collecting Evidence 
   Witness interviews are usually the primary method 
for the collection of evidence.  Interview formats are 
provided, which the IOs must tailor dependent upon 

 Lt Col Lisa L. Turner (B.A. Randolph-Macon Women’s College, 
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General Law Branch, Administrative Law Division, Office of the 
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whom they are interviewing. (para. 2.42.2.1)  The SJA 
or servicing legal office should assist in this process.    
   Additional clarification has been provided on subject 
and suspect interviews.  The subject should be inter-
viewed last and provided with the opportunity to re-
spond to allegations against him or her.  When signifi-
cant adverse information is developed subsequent to 
the subject’s interview, the IO should give him or her 
a reasonable opportunity to respond 
to the new information.  (para. 
2.42.1.2)  Subjects are also to be 
instructed that they may submit 
additional relevant information for 
the IO’s consideration within a rea-
sonable time following the inter-
view. (Para. 2.42.2.2)   
 
Reports and Legal Reviews 
   For specific guidance on how to 
write a ROI, appointing authorities must refer IOs to 
the instruction and the SAF/IGQ IO Guide found on 
the SAF/IGQ web site (http://www.ig.hq.af.mil/igq.) 
   Legal reviews are required, at a minimum, on all 
ROIs before the Appointing Authority approves the 
report and its findings. (para. 2.61)  In addition to pro-
hibiting one individual from both advising the IO and 
performing the legal review, the instruction now states 
that a subordinate of the attorney who advises the IO 
must likewise not perform the legal review. (para. 
2.61.2)  Practically, this means that in most legal of-
fices, the Deputy Staff Judge Advocate (DSJA) or 
another senior experienced attorney should advise the 
IO and the Staff Judge Advocate (SJA) should review 
the ROI for legal sufficiency.   
   IOs are now told in the instruction, that when coun-
sel represents a suspect for the same matter as that 
under investigation, the IO must notify the counsel of 
a prospective interview.  (para. 2.46.4)  The SJA or 
servicing legal office will be instrumental in assisting 
in the determination of who is a suspect, rather than 
simply a subject, as well as counsel notifications.     
 
Releasing Information 
   In the past, IGs were instructed that “protecting con-
fidentiality is a fundamental principle of IG opera-
tions.”  The confusion caused by use of the term 
“confidentiality” has been removed by replacing it 
with a description of the IG’s requirement to 
“safeguard” information as much as possible. (para 
2.3)  The instruction now states that IGs and IOs have 
no authority to grant express promises of confidential-
ity. (paras. 2.39.10, 2.40.7)  They are instructed to 
strictly limit disclosure of communications made to an 
IG (and the identify of the communicant) on an offi-

cial need-to-know basis (para. 2.3) The absolute prohi-
bition against divulging a complainant’s name to a 
subject or witness, or permitting a witness to read the 
complaint without the Appointing Authority’s written 
approval has been removed from the instruction.  IGs 
are now provided discretion in the releases, as they are 
now instructed that they “should” not, rather than “will 
not” release the information. (para. 2.3.2)         

   The process through which IG 
records are released is primarily 
addressed in chapter 4.  This 
chapter was rewritten with a 
view toward making release 
more permissive and bringing it 
in line with existing release 
mechanisms, such as the Free-
dom of Information Act (FOIA).  
All release provisions are clari-
fied and must be consulted, par-

ticularly because now all Official Use Requests 
(OUR), FOIA, and Public Affairs (PA) requests must 
be coordinated with the servicing legal office, and 
denials require written legal reviews. (para. 4.15.1)      
   The legal office may act on the commander’s behalf 
when obtaining information under an OUR. (para. 4.7) 
This provision is particularly important as it relates to 
using IG information for military justice actions.  For 
example, commanders are instructed to consult with 
the legal office to determine what information should 
be released in response to a defense counsel discovery 
request.  Of note, the instruction carefully sets out 
FOIA/PA requests as a separate process. (para. 4.12)  
A request by an individual for their own records must 
be considered under both PA and FOIA, even if the 
requestor does not cite either act. (para. 4.15.2)  The 
instruction also explicitly prohibits the subject and 
defense counsel from further releasing the IG informa-
tion to anyone other than to witnesses as necessary to 
prepare the subject’s defense (para. 4.7.1.3.3)   
 
Special Interest Notification Requirements 
   Staff Judge Advocates are reminded to ensure that 
commanders, IGs, Equal Employment Opportunity 
(EEO)/Military Equal Opportunity (MEO), and civil-
ian personnel offices are aware of and are complying 
with their responsibilities to immediately notify 
SAF/IGS or SAF/IGQ through their MAJCOM and 
chain of command of all allegations of wrongdoing or 
adverse information against a Senior Official, colonel 
(or equivalent).  In addition to Article 15 and courts-
martial actions, notification requirements include mat-
ters resolved by lesser forms of administrative action.   
   Matters at the allegation stage must also be immedi-
ately reported.  The exception to this requirement is if 

“The significant changes 
in AFI 90-301 have direct 
impact on the IG system 
and the support provided 
to that system by all levels 
of legal offices.”   
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the complaint is against a colonel (or equivalent), is 
obviously frivolous and which, if true, would not con-
stitute misconduct, or improper or inappropriate con-
duct. (paras. 3.2.1.3, 3.8)  A complaint is frivolous if it 
fails to allege facts that, if true, would constitute a 
violation of an articulable standard, whether defined 
by statute, regulation, or custom of service.  At a mini-
mum, an IG must conduct a complaint clarification 
before making such a determination. (Atch 1-
Frivolous Allegation) 
   This revision also changes the procedures that EEO 
offices must follow to report allegations against senior 
officials and colonels (or equivalent) to SAF/IGS and 
SAF/IGQ.  EEO will now report these allegations to 
SAF/MRBA (Air Force Civilian Appellate Review 
Office), who will report to SAF/IGS or IGQ, as appro-
priate. (para. 3.2.1.3, 3.8)  Processing of Equal Oppor-
tunity Treatment (EOT) complaints is also clarified. 
(para. 3.45)  
   The significant changes in AFI 90-301 have direct 
impact on the IG system and the support provided to 
that system by all levels of legal offices.  Staff Judge 
Advocates or servicing legal offices must be fully en-
gaged in assisting the IG to properly interpret and im-
plement the revised instruction, as well as to assist in 
training the installation population.     
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P rior to 1955, an enlisted legal specialty in the 
Air Force did not exist.  Administrative spe-
cialists who received on-the-job training 
within legal offices accomplished “Paralegal” 

duties. The Paralegal career field that we know today 
evolved from the publishing of Air Force Manual 35-
1C, Warrant Officer and Airman Classification Man-
ual, 1 July 1954.  This manual officially established 
the “legal specialist” career field, which was imple-
mented on 1 May 1955.  No longer did our early para-
legal pioneers have to move from base to base with 
only a letter from a Staff Judge Advocate in their re-
cords as verification of their training and experience; 
they now had an established foundation on which to 
build a career field of skilled, trained enlisted profes-
sionals.   
   This year, as we celebrate our 50th anniversary as a 
career field, we should take a moment or two to reflect 
on our proud history.  We owe a debt of gratitude to 
those trailblazers who paved the way; a once rough 
road is now a superhighway on which we can travel 
with ease, limited only by the speed of our imagination 
and creativity.  Our predecessors have planted the 
seeds and they have taken root; today, we are a vital 
part of the JAG Corps.  We should not be content to 
merely reap the fruits of the hard labor of those who 
have led the way; we should water and cultivate the 
vast garden of knowledge, history and tradition that 
they left behind.  We should honor their legacy by 
planting new seeds and clearing new paths for the Air 
Force paralegals of tomorrow. 
 
 
 
 
 
 
 
 
 
 

CMSgt Steve Swigonski:  The First Special 
Assistant to TJAG for Legal Airmen  
Affairs 
 
Excerpt from the TJAG Corps publication: The First 
Fifty Years of the USAF JAG Department.  
 
   In the summer of 1970, Chief Master Sergeant Steve 
Swigonski was ready to retire unexpectedly, he was 
asked to withdraw his retirement papers so he could be 
considered for the Special Assistant [to TJAG for Le-
gal Airmen Affairs] position.  Initially, he was not 
interested, but a number of people convinced him to 
change his mind.  One of those was General Vague 
(PACAF SJA) himself.  Chief Swigonski had previ-
ously worked for General Vague and frequently had 
asked for his help in making improvements to the ca-
reer field.  Now General Vague told the Chief that he 
had a chance and therefore a responsibility to do some-
thing about it.  General Cheney’s Executive Officer 
announced on 15 Sept 1970, that CMSgt Swigonski 
had been selected as the first person to occupy the 
newly created position of Special Assistant to TJAG 
for Legal Airmen Affairs.  His responsibilities were 
“managing the legal airmen career program” and he 
reported directly to TJAG.  This appointment would 

1 May 1955: A Career Field is Born 

MSgt Andre R. Allen is currently the Special Assistant to the Senior 
Paralegal Manager to TJAG.  He entered the Air Force in 1986 as 
an Aircraft Electrical Systems Specialist, where he deployed numer-
ous times around the world. In 2001 he retrained into the paralegal 
career field and served as the NCOIC of Claims, Civil Law and 
Military Justice with Headquarters 11th Wing, Washington, D.C. 

Master Sergeant Andre R. Allen 

CMSgt Steve Swignowski (l) and Maj Gen James S. Cheney 
stand in front of a display of Chief Swignowski’s memorabilia in 
the Air Force Judge Advocate General School Heritage Room.   
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have an incredibly positive and notable affect on the 
enlisted legal career field.  
   Chief Swigonski left immediately for Washington.  
General Cheney told him that the number one problem 
he needed to tackle was the retention rate and training 
in the enlisted legal field.  At the time, retention was 
an amazing 0% for first-termers.  General Cheney 
gave the Chief carte blanche to decide how to fix these 
problems.  Chief Swigonski decided that the best place 
to focus his initial efforts would be on an Air Force 
paralegal training course.  Legal specialists at the time 
were still attending the Naval Justice School in Rhode 
Island.  In early 1969, 
the Special Activities 
Group had conducted a 
study and proposed that 
the Air Force establish 
its own school for train-
ing legal specialists.  
The Air Force re-
sponded that the pro-
posal was not feasible 
due to lack of funds and 
that it would make more 
sense to continue devot-
ing scarce resources to 
supporting the Navy 
school.  General Cheney 
thought Chief Swigon-
ski would be “spinning 
his wheels” to pursue 
that course again, but 
told him if he wanted to 
try, it was up to him. 
   Chief Swigonski made a trip to the Naval Justice 
School in 1971 to observe the operations there.  While 
there, he met with the Air Force attendees and was 
particularly shocked by the conditions.  He also re-
viewed the courses and confirmed the course was too 
Navy and geared to the level of an administrative as-
sistant, not a paralegal.  He said he could not convince 
the staff at the school of the high level of responsibility 
that legal specialists had in the Air Force – they simply 
would not believe him. 
   Armed with this information, Chief Swigonski found 
the previous package that the Office of TJAG had sub-
mitted requesting establishment of the school and re-
submitted it with additional justification.  In less than a 
year, he received approval for the course.  He picked 
four individuals to initiate the program, headed by 
MSgt Bill Sutton.  The small staff was assigned a 
building on Keesler Air Force base.  Chief Swigonski 
credited those four individuals with literally creating 
the school’s facilities out of nothing, painting the 

building as a self-help project and building shelves out 
of salvage material.  The school opened in January of 
1972, less than a year after Chief Swigonski first 
started pursuing its establishment.  Seventeen years 
after the establishment of the career field our own 
paralegal course is developed and the doors open. 
   Another way that CMSgt Steve Swigonski sought to 
handle the low retention rates for enlisted legal spe-
cialists was to initiate the approval of a legal specialist 
badge. Chief Swigonski queried the field, and the gen-
eral consensus was that the enlisted legal field needed 
something that would boost morale, promote team-

work and distinguish them-
selves as legal specialists. 
An enlisted specialty badge 
seemed to be the solution.  
Unfortunately, Chief 
Swigonski’s request was 
disapproved.  
   Refusing to give up, Chief 
Swigonski continued his 
quest for increased enlisted 
legal specialist retention by 
seeking approval for the 
wear of a two-line nametag.  
The two-line nametag would 
easily identify the enlisted 
member as a legal specialist 
and a proud member of the 
JAG Department (Corps).  
With the Chief of Person-
nel’s opinion as an ally, 
Chief Swigonski convinced 
TJAG to authorize the two-

line nametag in August of 1971.  
 
From Our Humble Beginnings 
   Our trailblazer, Chief Swigonski is very proud of the 
direction we are heading.  We have come an extremely 
long way in our training and retention of first-term 
paralegals.  The paralegal course moved from Keesler 
AFB in 1993 to the JAG School at Maxwell AFB.  
The Paralegal Craftsman Course was developed in 
1995.  Paralegals are allowed to attend historically 
attorney only courses.  We received approval for the 
paralegal badge in 1994, through the advocacy of 
CMSgt Dennis P. Spitz.  We moved from 6-part AF 
Form 176, manual adjudication, basic data entry pro-
gram CAMP to automated adjudication and electronic 
data collection program, AFCIMS.  We went from the 
carbon set AF Form 3070 and AMJAM input forms to 
on-line web based AMJAMS which electronically 
generates the AF Form 3070.  
   Our retention rate for first-termers is 92%--Chief 

Paralegal graduation photo for class 720329A after training at 
Keesler AFB. (front, left to right) TSgt De Shaw, SSgt D. Segin, 
Sgt J. Holland, A1C L. Doyle, A1C G. Outten, A1C F. Cross, Amn 
T. Baker, and guest speaker Lt Col C. Slagle, Jr.; (back, left to 
right) Sgt J. Burge, Sgt S. Hefner, Amn C. Nowack, Amn F. 
Wilkes, Amn S. Rumery, Amn C. Parker, and Amn L. Turner 
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Swigonski’s efforts blazed this trail.  We went from a 
retraining career field only to accepting Non-prior Ser-
vice applicants.  These are but a few of the many ac-
complishments we have cultivated over the past 50 
years.  Paralegals have supported and contributed to 
the security of our Nation and the Air Force, from 
Vietnam to OPERATION IRAQI FREEDOM and the 
Global War on Terrorism. 
   Our beginnings started with seeds planted by Chief 
Swigonski and watered through the years by numerous 
others.  We continue today to cultivate and grow these 
seeds into the best Airmen, paralegals, professionals 
and leaders of the world’s greatest Air Force. 
 
 
EDITOR’S CORNER 
 
THE REPORTER GOES DIGITAL! 
  Since 1973 The Reporter has been providing JAGs 
and paralegals in the field with timely and useful arti-
cles relevant to the day to day practice of military law.  
The Reporter will continue to provide this critical in-
formation, albeit in a different format.  This issue 
marks the final issue of the printed version of The Re-
porter.  Beginning with the September 2005 issue,  
The Reporter will transition to an all-digital format.  
Expect to receive quarterly e-mails providing you with 
a link to the latest edition, and back issues will con-
tinue to be maintained on the JAG School website.  
Although there will no longer be a hard copy printing 
of The Reporter, contributions for the new electronic 
version are strongly encouraged. 
 
 
SUBMISSIONS REQUESTED FOR THE  
REPORTER 
   Have you worked an interesting issue in a recent 
court-martial?  Have you found a great technique or 
approach that could help other base level attorneys or 
paralegals?  Write a short article about it and submit it 
to The Reporter! 
   Contributions from all readers are invited.  Items are 
welcome on any area of the law, legal practice, or pro-
cedure that would be of interest to members of  the Air 
Force Judge Advocate General’s Corps.  Send your 
submissions to The Reporter, CPD/JA, 150 Chennault 
Circle, Building 694, Maxwell AFB, AL 36112, atten-
tion “Editor—The Reporter.”     
 
 
 
 

 
 
 
 
 

 
FAREWELL FROM THE EDITOR  
  After two years at the helm of The Reporter, I will be 
leaving the JAG School this summer to begin a new 
assignment as a student at the Army Judge Advocate 
General’s Legal Center and School.  I have enjoyed 
my time as the editor, and have found this experience 
to have been richly rewarding and professionally 
enlightening.  I extend a hearty thanks to all who have 
contributed to making this publication a success, from 
the regular contributors, to the lead article authors, to 
my fellow JAG School faculty editors.  I am confident 
that The Reporter will continue to provide useful and 
insightful information to JAGs and paralegals in the 
field and I encourage our JAG Corps readers to con-
tinue to contribute high caliber quality articles for pub-
lication. 
 
  Capt Chris Schumann, Editor 
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